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下文中所陈述的观点是美国律师协会（“美律协”）

知识产权法律部与国际法部联联合做出的。这些意见

尚未被美律协代表议会或美律协主席委员会通过，所

以不可解释为代表美律协的政策。 

美律协知识产权法部和国际法部（下统称为“两部门”）在此回应中华人民

共和国（“中国”）著作权法修改草案（“修改草案”）的意见征集。该修改草

案由中国国家版权局于 2012 年 3 月 31 日发表。*

两部门的成员一共包含了超过 30,000 名律师。大部分的成员现在都居住在

美国，但很多人都曾在国外,包括在中国,生活和工作过，一些现在还在美国国外

或在中国。部门成员对于美国以及世界范围内的知识产权法律都拥有大量的专业

知识。我们的成员包含了企业法务部、法学院的律师，以及私营律师和政府律师。

另外，许多非美国律师也被纳入成为协会成员，为两部门的工作提供他们的专业

知识和经验。 

修改草案的目的是为了中国著作权法的更新与扩充著作权法,以覆盖新的技

术和提高中国地区版权保护的普遍水平，以及调整使其与中国签署的国际公约中

的标准相一致，创设一个更清晰的法律结构。对于这一点，两部门表示欢迎。两

部门十分珍惜这次为修改草案提供意见的机会，希望借此帮助中国实现上述目

标。这些意见是两部门成员基于美国以及国外的知识产权法和国际商事法律经验

所作出的。这些意见并不是整合的，而是我们成员提出的一些问题的反映。两部

门希望国家版权局考量现阶段的修改草案和将来的草案时，这些意见能有所帮

助。两部门还希望能对将来的修改草案起到建议作用。 

*
修改稿草案意见征集通知是有国家版权局在网站（

http://www.ncac.gov.cn/cms/html/309/3502/201203/740608.html）上发布的。撰写此意见稿的特别

工作小组是由 Alexandra Darraby 和 Mary E. Rasenberger 领导，小组成员还有 Christian Castle、

Elizabeth Chien-hale、Rogier Creemers、 Johanna K. P. Dennis、 Martin Hansen、何菁、Emily H.

Jones、Paul Jones、Roberta Korus、Jennifer L. Mozwecz、Lindsay Nelson、Sharon Pang, Amelia

Porges、Gregory Stein 和王晓茹。 这些意见是基于 Rogier Creemers 所著的修正案草案的非官方

翻译做出的。



概要 

通过对于不同类型作品的更详细定义、明确版权与相关权利下的不同权利、

澄清关于作品继承和作者身份不明的作品的法律事项、为确定的集体许可制定法

律制度、禁止规避性技术保护措施及对权利管理信息的篡改、和明确相应维权救

济措施，修改草案会为权利所有者和作品潜在使用者提供更强的法律确定性。对

于这些意见的收集，两部门将只专注于修改草案的几个方面，如果未来有机会为

将来的修正案草稿在其他方面提供意见，我们也很欢迎。 

两部门注意到在著作权法或者在实施条例对于相关问题进行进一步的明确

将很有帮助。特别是对于第 24、25 条中的作者身份不明的作品及其定义，阐明

清楚会很有利，例如与同样适用第 28 条的匿名作品和笔名作品相区别。对于版

权和相关权时期的进一步细分，特别是使时期与约定俗成的国际标准相一致，现

行的许多种类作品的时期要比适用条约要求的长，及对于保护作品完整性权，保

护表演者形象不受扭曲权及合作作品版权时期的进一步细分也将受到欢迎。两部

门还建议，考虑到新技术持续发展的速度对于作品创作和传播的影响，著作权法

的修改中的措辞不但应考虑到现存的新技术还要考虑到将来可能会发展的新技

术。比如，即使现在很多新节目是首先通过互联网传播的，但是在修改草案 37

条中，也只是提到了传统的电视和电台。对于第四章中著作权限制的更细节规定

将对潜在的恶意商业使用、不安全的模拟作品的数字化和不安全的在线交付作品

这三种情况的限制有更大的帮助。对于许可、转让这一方面，明确相关合同是否

要求具备所有指定条款，以及明确省略其中一个或更多条款的后果是什么，将会

有所帮助。同样，在网络服务提供商责任这一方面，针对使用者侵权活动，明确

提供商责任范围及责任程度也将有所帮助。 

针对计算机程序方面，两部门建议对程序使用待遇进行明确与细分，并加大

在盗版侵权中的救济，使得权利所有者和合法使用者的利益得到充分保护。 

在其他方面，尤其是集体权利管理机制，两部门强烈要求提供足够的保障措

施以限制潜在的滥用。对于技术保护措施，两部门建议，为了避免滥用，条款中

的技术保护措施例外应明确并有所限制。两部门还建议对于侵权行为的损害赔偿

采用供参考的替代方案。 
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JOINT COMMENTS OF THE AMERICAN BAR ASSOCIATION 

SECTION OF INTELLECTUAL PROPERTY LAW AND SECTION OF 

INTERNATIONAL LAW ON THE DRAFT AMENDMENTS TO CHINA’S 

COPYRIGHT LAW 

June 8, 2012 

The views stated in this submission are presented jointly on behalf 

of the Section of Intellectual Property Law and the Section of 

International Law (the “Sections”) of the American Bar 

Association (ABA) only. These comments have not been approved 

by the ABA House of Delegates or the ABA Board of Governors 

and therefore may not be construed as representing the policy of 

the American Bar Association. 

The Section of Intellectual Property Law and the Section of International Law of the American 

Bar Association (collectively, the ―Sections‖) hereby respond to the solicitation for comments on 

draft amendments (Draft Amendments) to the Copyright Law of the People‘s Republic of China 

(PRC), published for comments on March 31, 2012, by the National Copyright Administration of 

China (NCAC).
*
 

 

The combined membership of the two Sections includes over 30,000 lawyers.  Most of the 

members are based in the United States of America, but a substantial number have lived and 

worked abroad, including in the PRC, and some do so currently.  Members of the Sections have 

substantial expertise in intellectual property (IP) rights laws in the United States and around the 

world.  Our membership includes lawyers in the law departments of businesses and the faculties 

of law schools, as well as in private practice and in government.  In addition, many non-U.S. 

attorneys are active as Associate Members in the Sections and have contributed their expertise 

and insights to the Sections‘ work. 

 

The Sections welcome the goals of the drafters of the Draft Amendments to update and expand 

China‘s Copyright Law, to address new technologies, to improve the general level of copyright 

protection available in China, to align China with international standards of the Conventions in 

which it is a Member State, and to create a clearer legislative structure. The Sections appreciate 

the opportunity to comment to assist China in achieving these goals.  These Comments offer the 

perspective of the Sections based on our members‘ experience in the United States and abroad in 

the fields of IP rights and international business law.  These comments are not intended to be 

comprehensive, but reflect some of the issues raised by our members. The Sections hope that 

these comments will assist the NCAC as it evaluates this and future Draft Amendments and look 

forward to potentially commenting on future drafts. 

                                                             
* The notice of consultation was published by the NCAC at 
http://www.ncac.gov.cn/cms/html/309/3502/201203/740608.html  The Task Force that drafted these comments was 

led by Alexandra Darraby and Mary E. Rasenberger, and included Christian Castle, Elizabeth Chien-hale, Rogier 

Creemers, Johanna K. P. Dennis, Martin Hansen, Jing He, Emily H. Jones, Paul Jones, Roberta Korus, Jennifer L. 

Mozwecz, Lindsay Nelson, Sharon Pang, Amelia Porges, Gregory Stein, and Elizabeth Xiao-Ru Wang.  These 

comments are based on an unofficial translation of the Draft Amendments by Rogier Creemers. 
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EXECUTIVE SUMMARY 

 

By providing more detailed definitions of the different categories of works and the different 

rights under copyright and related rights, clarifying issues surrounding inheritance of works and 

orphan works, creating a regulatory regime for certain collective licenses, prohibiting 

circumventing technological protection measures and tampering with rights management 

information, as well as clarifying certain enforcement measures, the Draft Amendments create 

greater legal certainty for rightsholders and potential users of works.  The Sections in these 

Comments focus on only some aspects of the Draft Amendments, and we would welcome future 

opportunities to submit comments on other aspects of future draft amendments. 

 

The Sections note areas in which clarification in the Copyright Law or in implementing 

regulations would be helpful.  In particular, the definition of orphan works and their treatment in 

Articles 24 and 25 would benefit from clarification, including to distinguish orphan works from 

anonymous and pseudonymous works that appear to be the subject of Article 28.  Further 

refinements would be welcome on the terms for copyright and related rights, especially to bring 

the terms into conformity with de facto international standards, which are now longer than 

required by the applicable treaties for many types of works, and in the cases of the rights to 

protect the integrity of the work and against distortion of the performer‘s image, and of joint 

works.  The Sections also suggest that, in light of the speed with which new technologies 

continue to be developed for the creation and dissemination of works, the Copyright Law be 

amended with language that provides for existing new technologies as well as those that may be 

developed in the future.  For instance, Article 37, as drafted, addresses only traditional television 

and radio stations, although much new programming is now initially broadcast through the 

Internet.  Further detail regarding the exceptions to copyrights in chapter IV would be helpful to 

limit the potential for commercial use without compensation to the rightsholder, unsecure 

digitization of analog works or online delivery of works.  In the cases of licenses and transfers, 

clarification would be helpful as to whether all the clauses specified are required and the 

consequences of omitting one or more of the specified clauses.  Similarly, in the area of the 

responsibility of network service providers, clarification would be helpful regarding the specific 

extent of the responsibilities of such service providers with respect to the infringing activities of 

users and how such may be enforced. 

 

With respect to computer programs, the Sections suggest clarifications and refinements on the 

treatment of uses of a computer program, to strengthen the remedies against piracy while 

enabling rightsholders and legitimate users to benefit from them. 

 

In other areas, especially those of collective rights management organizations, the Sections urge 

that adequate safeguards be implemented to limit the potential for abuse.  In the area of technical 

protection measures, the Sections suggest that the exceptions to the prohibitions be well-defined 

and limited in order to avoid their being abused.  The Sections suggest an alternative structure 

for damages for infringement. 
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GENERAL COMMENTS  

 

Since becoming a member state of the WIPO Convention in 1980, and the enactment of its 

Copyright Law in 1990, China has increasingly developed its system of copyright protection, by 

amending the Copyright Law in 2001 and 2010, and by joining major international intellectual 

property treaties and convention.  By providing more detailed definitions of the different 

categories of works and the distinct exclusive rights protected by copyright and related rights, 

clarifying issues surrounding inheritance of works and orphan works, creating a regulatory 

regime for certain collective licenses, and prohibiting circumventing technological protection 

measures and tampering with rights management information, as well as clarifying certain 

enforcement measures, the Draft Amendments further improve the Copyright Law by creating 

greater legal certainty for rightsholders and potential users of works.  The following comments 

relate to specific provisions of the Draft Amendments, as noted. The draft provisions addressed 

are set forth in italics.  The Sections would welcome future opportunities to submit further 

comments on aspects such as enforcement of copyrights and network service provider liability. 

 

CHAPTER I  GENERAL PRINCIPLES 

 

Article 3: Works 

Works as named in this law refers to intellectual achievements in the literary, artistic and 

scientific sphere, having originality, which can be fixed in some form. 

 

 It would be helpful to add a clarification to the Preamble to Article 3, regarding ―works to be 

fixed in ‗some form‘‖, that the fixation must be sufficiently permanent or stable to permit the 

work to be perceived, reproduced or communicated for a period of more than transitory 

duration, thus facilitating evidentiary and proof issues.  This would apply, for example, to 

―oral works‖.  If ―oral works‖ such as ―impromptu speeches‖ are not required to be fixed in a 

sufficiently permanent form it would be difficult to have their content identified for 

protection. This may also apply to certain acrobatic art works.  

 

 Consider adding sound recordings to section 3 ―works‖ rather than just addressing them in 

Chapter III: Related Rights. 

 

 With respect to photographic and digital works, it would be helpful to define the term 

―objective bodies.‖ 

 

 With respect to audiovisual works, the Sections suggest that ―shown with the help of 

technological equipment or disseminated in other ways‖ be replaced by ―communicated to 

the public‖.  At the least, it may be helpful to clarify that ―shown with the help of 

technological equipment or disseminated in other ways‖ include for example watching on 

television or a computer using internet technologies and other new technologies likely to 

develop in the future.   

 

 The Sections suggest that Article 3 may be expanded to further define the term ―copy‖, 

which is commonly described as including the material object in which the work is first fixed 
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(excluding phonorecords), including temporary copies, provided that the fixation is 

sufficiently permanent as noted above. 

 

Article 5: Related Rights  

Copyright holders exercising their copyright and related rights holders exercising their related 

rights may not violate the Constitution and the laws, and may not harm the public interest. 

The State will exercise supervision and management over the dissemination of works 

according to the law. 

 

 The Sections appreciate that the Copyright Law is subordinate to the Constitution and some 

other laws.  However, to the many foreign rights holders who seek to present their work in 

China, this provision may create a significant barrier to exercising their copyrights in China, 

because it is unclear which other laws may be superior to the Copyright Law.  Therefore, the 

Sections suggest that Article 5 be expanded to provide some indication of the laws that may 

affect the exercise of rights under the Copyright Law.  The Sections also urge greater 

transparency and clarity regarding the process and standards in the supervision and 

management over the dissemination of works by the State, including a possibility for appeal. 

 

 Although this provision in and of itself is not inconsistent with any of China‘s international 

commitments or obligations, rightsholders have often found that the way in which the State 

manages the regulation of commercial trade in copyrighted products and services to be 

fragmented, opaque and complex.  More transparency and clarity in this process would be 

welcomed, with particular attention to the standards of content review, as well as the process 

of content review and the possibility for appeal. 

 

CHAPTER II  COPYRIGHT 

 

Section I Copyright Holders, Rights 

   

Article 11:  Copyright Includes Personal Rights and Property Rights 

The personal rights of copyright include:… 

 

 The Draft Amendments indicate that the State Council will promulgate separate specific 

regulations concerning the right of pursuit and the right of dissemination through a network. 

The Sections would welcome the promulgation of such regulations in coordination with the 

enactment of amendments to the Copyright Law, to enable rightsholders to know their rights 

fully at one time.  

 

 Article 11, part 1, (1)-(3), defining the personal rights of copyright, includes the moral rights 

of first publication and attribution, but provides no termination of those rights, which may 

create great complications in future use of works (please see the discussion regarding Article 

26 below). 

 

 Article 11, part 2(1), on the right of reproduction: Article 11 is silent on whether a temporary 

copy of a computer program constitutes a ―reproduction‖ within the meaning of Article 11, 

part 2(1).  The laws of the United States, European Union, and many other jurisdictions, as 
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well as the WIPO Copyright Treaty, all extend protection to the use of computer programs, 

including temporary copies of such programs, under the reproduction right.  See, e.g., WIPO 

Copyright Treaty, Agreed Statement to art. 1(4).  Accordingly, the Sections would support 

adding text to Article 11, part 2(1) that clarified that the loading of a computer program onto 

a computer-readable medium, regardless of whether it causes a permanent or temporary copy 

of the computer program, in part or in its entirety, is a reproduction within the meaning of 

Article 11.  Alternatively, a definition of ―copies‖ could be added to Article 3 to clarify that 

―copies‖ include temporary copies. 

 

 Article 11, part 2, (5), (6) and (7), regarding the property rights of copyright: The Sections 

suggest that it is unclear whether these rights collectively cover all the ways that an 

audiovisual work might be watched or otherwise perceived, especially in light of likely 

continuing technological advances, and therefore suggest that language be added to clarify 

that the rights of performance, screening and transmission may be exercised through other 

technologies that may be developed in the future. 

 

 Article 11, part 2 has included only limited adaptation rights; specifically, Property Right 

(10) only addresses the change of form or category, and expressly excludes audiovisual 

works; and Property Right (12) only addresses changes in computer programs.  Article 12 of 

the Berne Convention, however, provides for a general exclusive right to authorize 

adaptations, arrangements and other alterations. 

 

 Article 11, part 2, (13) provides for a right of pursuit, which the Sections support.  However, 

the Sections suggest that it would be helpful to provide also for a rate system and 

specifications on how the profit will be shared, along with collective management for this 

right.  Presumably these specifics will be set forth in implementing regulation, which the 

Sections hope will be promulgated along with or soon after the enactment of amendments to 

the Copyright Law. 

 

Section II. Copyright Entitlement 

 

Article 14:  Joint Works of Authorship   

The copyright of works created in cooperation by two or more persons is jointly enjoyed by the 

creators...  

Where joint works may be used in portions, creators may enjoy copyright individually over the 

part they created, but may not hamper the normal use of the joint work in exercising their 

copyright. 

Where joint works cannot be used in portions, the copyright is enjoyed jointly by all creators, 

and exercised through unanimous consultation... 

 

 Article 14 of the Draft Amendments provides that the copyright of works created in 

cooperation by two or more persons is to be jointly enjoyed by the creators, as is true under 

the laws of most countries.  However, the Sections are concerned about the interaction of 

Article 14 with Article 27 (please see discussion of Article 27 below).  

 



 Page 6 

 The Sections would welcome clarification of what is considered to be with ―normal use‖ 

under Articles 14 and 16, and hope that further clarification in the Copyright Law or 

implementing regulations will be made. 

 

Article 16:  Copyright in Audiovisual works absent agreement 

If the parties have not agreed to the contrary in writing, the copyright of audiovisual work is 

enjoyed by the producer, but screenwriters, directors, cinematographers, lyricists, composers 

and other creators enjoy the right of attribution. 

Movie producers using scripts, music or other works to produce audiovisual works shall 

obtain permission from the creator, and pay remuneration.  

Screenwriters, lyricists, composers and other creators have the right to obtain reasonable 

remuneration from producers or other authorized persons using those audiovisual products, 

except where agreed otherwise by contract. 

 

 As noted in connection with Article 14, the Sections would welcome clarification of what is 

considered to be with ―normal use‖, and hope that further clarification in the Copyright Law 

or implementing regulations will be made. 

 

 The Sections note that directors and cinematographers are specifically recognized as authors 

in Article 16, but omitted from the list of those specifically granted a right to remuneration, 

and hope that is an inadvertent omission that will be remedied. 

 

 There is no mention in Article 16 of sound recordings. The Sections assume that the creator 

of a sound recording used in an AV work will have the right to remuneration and hope that 

this is an inadvertent omission that will be remedied in the amendments to the Copyright 

Law. 

 

 Article 16 only provides for permission to be obtained from the creator.  The Sections 

suggest that provision also be made for the situations where the creator has assigned his/her 

rights to another person or entity and where the rights of the creator has otherwise been 

assumed by another, such as by inheritance or intestacy. 

 

Article 24-25: Orphan Works 

 

Article 24: Of works of which the identity of the creator is not clear, the copyright, apart from 

the right to claim authorship, is exercised by the owner of the original copy of the work. After 

the identity of the creator is determined, the copyright is exercised by the creator or his heir. 

 

Article 25: For the following works of which the term of protection has not expired, users may 

apply to the State Council administrative copyright management department for permission to 

use the works after lodging use fees: 

(1) those where the identity of the creator is unclear and the owner of the original copy cannot 

be found after thorough search; 

(2) where the identity of the creator is clear but he cannot be found after thorough search. 

Regulations providing for specifics under the foregoing are to be separately issued by the State 

Council administrative copyright management department. 
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 The Sections suggest that Articles 24 and 25 should be clarified to cover the more common 

situations where the current rightsholders are unknown.  For example, the creator of a work 

may be known, but the creator may be deceased and the heirs or assignees of the creator‘s 

rights may be unknown or cannot be found. There are also cases where the author and 

original publisher may be known (because they are listed on the book, for instance), but the 

original publisher is no longer in business and it is unclear who now holds the rights. There 

presumably is a distinction between situations that are under Article 24, and situations under 

Article 28, where the identity of the creator is unclear. Therefore, the Sections suggest that 

Article 24 be clarified to cover works whose copyrights are held by unknown entities or 

persons, or where the rights holder, if known, cannot be located, instead of works the identity 

of creators of which are unclear.  Article 25 should also be expanded to the situation where 

the identity of the creator or rightsholder is clear, but cannot be found, and the owner of the 

original copy also cannot be found.   

 

 The fundamental concept established in Article 25, in which orphan works can be used after 

lodging a use fee with the State Council administrative copyright management department, is 

an elegant solution to the problems that orphan works bring.  

 

 The Sections suggest that Article 24 be clarified to provide that the owner of the original 

copy of the work has the right to exercise the copyrights only after completing the procedures 

established in Article 25. 

 

 The Sections also suggest that the term "owner of the original copy" be defined. Is it intended 

to mean the owner of a single original copy, such as the author‘s own manuscript or 

equivalent?  Or it is intended also to apply to published works, in which case, what is an 

―original copy‖ in those circumstances? 

 

 The Sections assume that the implementing regulations to be issued under Article 25 will 

address specifics, which are crucial to a working orphan works system and preventing abuse 

thereof, including:  

 

 How the use fee will be determined.  It is important to create a mechanism to ensure that 

the "use fee" is determined with reference to fees charged by creators or owners similarly 

situated. 

 

 How the use fees will be distributed and to whom.  For example, will the use fee be 

returned to a user after a period of time if the work remains ―orphaned‖?  What will 

happen to the fees at the expiry of the copyright term?  

 

 What will be considered a ―thorough search‖.  It is important to set forth the requirements 

for what is entailed in a thorough search, such as certain places that must be searched or 

efforts that must be made before it is concluded that a thorough search has been 

conducted.  
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SECTION III  Term of Copyright Protection 

 

Article 26:  Attribution and Integrity Rights  

The term of protection of the right to claim authorship and the right to protect the integrity of 

the work is not subject to limits. 

 

 The Sections suggest that the NCAC consider setting limits on the right to protect the 

integrity of the work or making it clear that this right is non-inheritable. If perpetual, the right 

to protect the integrity of the work could greatly impede the ability to use a work in the 

distant future and create complications. For instance, if the right to protect the integrity of the 

work is perpetual, would Shakespeare‘s heirs today have the rights to prevent parodies or 

derivative works of Shakespeare‘s plays? Which heirs would have the ability to exercise the 

right? 

 

Article 27:  Duration of Copyright; Terms for Different Works 

 

 The Sections note that the international copyright treaties to which the PRC has acceded 

provide for only minimum terms of protection for the rights to which they refer, leaving the 

contracting states free to grant longer terms.  Many of the terms required in the Berne 

Convention and other principal international copyright treaties have been succeeded by 

international standards that provide longer terms.   

 

 Also, for each provision in Article 27, it would be helpful if the text were clearer that the 

term of protection commences upon creation of the work.  Thus, for instance, it would be 

helpful if the second paragraph of Article 27 were revised to read, in relevant part, ―. . . the 

term of protection for property rights contained in the copyright shall commence upon the 

creation of the work and expire 50 years after the work is first published . . .‖.  

Corresponding changes to paragraphs 3-5 of this Article would likewise be helpful in 

providing added clarity. 

 

 Works of Natural Persons    

For works of natural persons, the term of protection of the right of publication and the 

property rights in copyright is the life of the creator and fifty years after his death; if it is a 

joint work that cannot be divided into portions, the term of protection is calculated from 

the death of the last creator. 

The minimum term of protection stated in the Berne Convention (i.e., the life of the author 

and 50 years after his death) was intended to provide protection for the author and the first 

two generations of the author‘s descendants. Because of improved quality of life and 

healthcare, the average lifespan throughout the world, including in China, has grown longer, 

to the extent that the minimum term of protection is no longer sufficient to cover even one 

generation of the author‘s descendants. As a result, many countries, including the United 

States, all member states of the European Union, Argentina, Brazil, Israel, Singapore, 

Turkey, Russia, Ukraine, Australia and many other countries in Europe, Africa and South 

and Central America have increased the term of copyright protection to 70 years following 

the death of the author. The Sections respectfully suggest that China adopt this position, and 

avoid distortion of competition in copyrighted works by natural persons.   
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 Term of Protection for Cooperative/Joint Works 

If it is a joint work that cannot be divided into portions, the term of protection is calculated 

from the death of the last creator. 

Article 27 seems to imply that the term of protection for each portion of a joint work which 

can be divided into portions will be measured separately.  Therefore, it appears that the 

copyright term for joint works where the authors‘ contributions can be separated, will 

effectively end 50 years from the death of the first author to die, as opposed to the death of 

the last surviving author—because one part of the work will lose protection.   

 

This issue arises most often in music where the music and lyrics are often written by different 

people and are arguably separable.  In some forms of new, popular music, a single song may 

even have multiple separate authors for the various tracks of the instrumental portion of the 

song, such as a rhythm track, which is also potentially separable.  Under Article 27, each 

element would enter the public domain 50 years from the death of the author of that element.  

However, in the United States, the EU and much of the world, the song will be deemed a 

unitary, joint work if the music, lyrics and other parts were initially written together; and the 

term for the song as a whole, including all parts, would be based on the death of the last 

surviving author.   

 

If some countries accord musical compositions with words a single term of protection, while 

other countries apply separate terms of protection to the music and the lyrics, it will be very 

difficult to administer the compositions on an international basis.  This will create obstacles 

to the free movement of goods and provision of services, including the efforts of collective 

copyright management organizations in different countries to work with each other. The 

impact is magnified by the borderless nature of digital distribution. 

 

The Sections are mindful of the disparities and impediments to the trade of musical 

compositions caused by the EU allowing differing terms of protection for joint works under a 

2006 EU Directive, which led to the recent amendment in Directive 2011/77/EU of 27, which 

provides: 

 

―The term of protection of a musical composition with words shall expire 70 

years after the death of the last of the following persons to survive, whether or 

not those persons are designated as co-authors: the author of the lyrics and the 

composer of the musical composition, provided that both contributions were 

specifically created for the respective musical composition with words.‖ 

 

Although some countries have implemented provisions similar to that proposed in the Draft 

Amendments, in that they focus on whether the various elements of the work could be 

separated or separately exploited, in most of the world, co-authored works are treated as 

unitary joint works with a single term, even if they could potentially be separated.   

 

Moreover, the Berne Convention makes no provision for different measurement of the term 

of protection if the work can be divided into portions, providing simply, in Article 7b, that 

―[T]he provisions of the preceding Article [dealing with the term of protection] shall also 
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apply in the case of a work of joint authorship, provided that the terms measured from the 

death of the author shall be calculated from the death of the last surviving author.‖ 

 

The Sections hope that NCAC will consider adopting the approach of Directive 2011/77/EU 

of 27, instead of that of the earlier 2006 EU Directive. 

 

 Term of Protection for Audiovisual Works and Applied Artworks 

For audiovisual works, the term of protection of the property rights in copyright is 50 years 

after the first publication, but where works have not been published for 50 years after 

completion of their creation, this Law no longer protects them. 

Although a term of 50 years following publication complies with the Berne Convention 

minimum, it varies significantly from current international standards, including the terms of 

protection provided in both the U.S. and the EU.  In the U.S., audiovisual works created by 

more than one person are generally works made for hire for a legal entity, and, as such, have 

a term of the shorter of 95 years from first publication or 120 years from creation.  If the 

work is not a work made for hire and is created by more than one person then it is treated in 

the same way as any other joint work. In the EU, the protection of cinematographic or 

audiovisual works expires 70 years after the death of the last of certain designated authors to 

survive, whether or not these persons are designated as co-authors.  Providing a substantially 

different term of protection than other major film-producing countries may create an 

impediment to trade. 

 

Article 28:   Pseudonymous and Anonymous Works 

For works where the identity of the creator is not clear, the term of protection of the property 

rights in copyright is 50 years, to be calculated from 1 January of the year after first 

publication of the said work. After the identity of the creator is determined, the provisions of 

Article 27 of this Law apply. 

 

 As noted with regards to Article 24, the Sections suggest that clarification is needed 

regarding the relationship between Articles 24 and 28.  The Sections suggest that Article 28 

be clarified to cover works whose creator is expressly anonymous or pseudonymous.  The 

period of protection provided in Article 28, presumably for anonymous and pseudonymous 

works, is short compared with the term of protection for such works in the U.S. and the EU.  

For example, in the United States the copyright for an anonymous work or a pseudonymous 

work is the same as that for a work made for hire: the shorter of 95 years from first 

publication or 120 years from the year of its creation.   An EC Directive provides for a term 

of 70 years from publication and has as similar proviso that, if the author is determined, then 

the term will be that provided for a natural person.   

 

CHAPTER III  RELATED RIGHTS 

 

Section 1  Publishers 

 

Article 29: Publishing as reproduction and distribution/ Page Format Design 

Publishing as named in this law, refers to reproduction and distribution. 
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Page format design as named in this Law, refers to the design of the layout pattern of books 

and periodicals, and includes the arrangement of page composition elements such as type 

pages, way of arrangement, wording, line spacing, titles, quotations as well as punctuation 

marks, etc. 

 

 The Sections assume that ―reproduction and distribution‖ means the reproduction of the work 

(as stipulated in Article 11(1)) and the distribution of those reproductions or copies (as 

stipulated in Article 11(2)), and suggest that Article 29 also clarify the status of electronic 

distribution of a work. 

 

 ―Page format design‖ appears to include only the elements that make up a particular page of 

the book or periodical, but not the design of the whole book or periodical.  Thus Article 29 

seems to suggest that the publisher only has the right to the format design on each page of the 

book or periodical, but not the right to determine how all the pages are put together and 

organized into the final product – i.e., the format or organization of the book or the periodical 

itself.  The Sections would welcome clarification on this aspect in both Article 29 and Article 

30.    

 

Article 30:  Page Format Design, Use by Others 

Publishers have the right to permit other persons to use the page format design of books or 

periodicals they publish.  The term of protection of the rights provided in the previous 

Paragraph is 10 years to be calculated from 1 January of the year after the book or periodical 

using said page format design was published for the first time. 

 

 As with Article 29, the Sections would welcome clarification on the publisher‘s rights 

regarding the format or organization of the book or periodical as a whole.  Moreover, the 

Berne Convention requires copyright protection for creative works in a fixed medium to be 

automatic and last for fifty years (minimum) after the author‘s death.  If the page format 

design is an artistic work, then the Berne minimum term, at the least, should be applied. 

 

Section II  Performers 

 

Article 31:  Performers Described 

Performers as named in this law, refers to persons or performance work units performing 

literary or artistic works, or folk literature and art works through declamatory, singing, 

instrumental performance and other methods. 

 

 It is unclear how, the ―literary or artistic works, or folk literature and art works‖ referred to in 

Article 31 is related to the categories of ―works‖ described in Article 3.  The Sections suggest 

that it would be clearer to provide that Article 31 covers all the categories of ―works‖ set 

forth in Article 3 that can be performed by a performer ―through declamatory, singing, 

instrumental performance and other methods.‖  This would include ―literary works‖ (Article 

3(1)), ―oral works‖ (Article 3(2)), ―music works‖ (Article 3(3)), ―dramatic works‖ (Article 

3(4)), ―quyi works‖ (Article 3(5)), ―dance works‖ (Article 3(6)), ―acrobatic art works‖ 

(Article 3 (7)) and audiovisual works (Article 3(12)).   
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Article 32:  Performance rights 

Performers enjoy the following rights over their performances: 

(1) indication of the identity of the performer; 

(2) protection against distortion of the performer’s image; 

(3) permitting other person to transmit their live performances through wireless or cable 

methods; 

(4) permitting other persons to record their performances; 

(5) permitting other persons to reproduce, distribute or rent records of their performances or 

reproductions of the said records; 

(6) permitting other persons to provide their performances to the public in an information 

network environment through wireless or cable methods, or making it possible for the public 

to obtain the said performance at a time and place selected individually. 

The term of protection of the rights provided in clause (1) and clause (2) of the above 

Paragraph is not subject to limits; the term of the protection of the rights provided in clauses 

(3) to (6) of the above Paragraph is 50 years, to be calculated from 1 January after the year 

the performance takes place. 

The person receiving permission to use the work in ways provided in clauses (3) to (6) of 

Paragraph I shall also obtain permission from the copyright holder. 

 

 The Sections suggest that Article 32 be clarified to provide that a ―performance‖ to which a 

―performer‖ enjoys the rights as stipulated is an activity in which the performer by 

―declamatory, singing, instrumental performance and other methods‖ presents works set forth 

in Article 3.  The Sections also suggest that Article 32 covers ―live‖ performances where 

there is an audience, as well as recordings of such performances and performances that are 

recorded. 

 

 As in Article 26 regarding the right to protect the integrity of the work, the Sections suggest 

that the NCAC consider setting limits on the right to protect against distortion of the 

performer‘s image or making it clear that this right is non-inheritable. If perpetual, the right 

to protect against distortion of the performer‘s image could greatly impede the ability to use a 

performance in the distant future and create complications.  At the least, the Section suggest 

that the Copyright Law include some guidance on how to determine distortion of a 

performer‘s image as a personal right, and a term of protection that is more consistent with 

copyright. 

 

Article 33:  Audiovisual Works 

If the parties have not agreed to the contrary in writing, the performers’ rights of audiovisual 

works are enjoyed by the producer, but the performers enjoy the right of indication of their 

identity. 

Producers employing performers to produce an audiovisual work shall conclude a written 

contract and pay remuneration. 

Performers have the right to obtain reasonable remuneration from the producers’ use or 

authorizing others to use the said audiovisual work, except where agreed otherwise in 

contract. 

 



 Page 13 

 The Sections would welcome clarification on how Article 33 interacts with Article 32.  It 

appears that performers actually have no rights (other than to their identification as the 

performer) when there is no agreement to the contrary and the producer thus possesses all 

their rights.  Therefore, it also appears that the producers would hold the right to protection 

against distortion of the performer‘s image.  

 

Section III  Recordings Producers 

 

Article 34:  Audio Works 

Recordings as named in this Law, refers to any work recording the sounds of performances or 

other sounds. 

Recordings producers as named in this Law, refers to the first producer of a recording. 

 

 The Sections would welcome clarification as to the meaning of ―first producer‖ in Article 34, 

and the status of remixes and remasters of sound recordings.  Remixes and remasters often 

contain creative material.  The Sections suggest that the NCAC consider providing protection 

to the creative aspects of remixing and remastering.     

 

Article 35:  Audio rights, Term of Protection  

Producers of sound recordings enjoy the rights to permit others to reproduce, distribute, rent 

or provide the sound recordings they produce to the public in an information network 

environment through wireless or wired methods, to enable the public to obtain the sound 

recordings at a time and place selected individually. 

The term of protection of the rights provided in the previous Paragraph is 50 Years, to be 

calculated from 1 January of the year after the completion of the first production of the sound 

recording. 

The person receiving permission to reproduce, distribute, rent or disseminate the sound 

recording to the public through information networks shall also obtain permission from the 

copyright holder and performer. 

 

 The Sections suggest that Articles 34 and 35 clarify when the production of a recording is 

―completed.‖  For example, does completion require agreement by the producer as well as 

other parties involved in the production (e.g., the performers)?   

 

 The Sections would welcome clarification that ―the rights to permit others to reproduce, 

distribute, rent‖ stand on their own and are not modified by ―in an information network 

environment through wire or wireless means‖ such that the provision covers all the other 

means of reproducing, distributing, renting or providing sound recordings that are not 

conducted ―an information network environment through wire or wireless means.‖  Also, it is 

unclear that the WPPT ―making available‖ right or the right to remuneration for broadcasts 

and communication to the public is covered.  For instance, does it include distributing sound 

recordings in a brick and mortar store setting?   

 

 Therefore, the Section suggest that Article 35 be modified to read ―Producers of sound 

recordings enjoy the rights to permit others to reproduce, distribute or rent the sound 

recordings they produce and to make the sound recordings they produce available to the 
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public in an information network environment through wireless or wired methods, to enable 

the public to obtain the sound recordings at a time and place selected individually, as well as 

the right to permit others to broadcast or communicate to the public the sound recordings 

they produce.‖ 

 

Article 36:  Audio transmissions, payments 

 

Article 36: When sound recordings are broadcast through wireless or wired means, or 

disseminated to the public through technological equipment, performers and recordings 

producers jointly enjoy the right to obtain reasonable remuneration. 

 

 The Sections suggest that examples of ―technological equipment‖ be provided in 

implementing regulations. 

 

SECTION IV  RADIO AND TELEVISION STATIONS 

 

Article 37: Radio and Television Stations 

Radio and television programs as named in this law, refer to signals transmitted for the first 

time by radio stations and television stations that carry content. 

 

 The Sections suggest that NCAC consider including in the definition of ―radio and television 

programs‖ original programs from web broadcasters and podcasters to the definition, as well 

traditional radio and television programs. New programming is increasingly being first 

―broadcast‖ by webcast. 

 

Article 38:   Right to Prohibit 

Radio stations and television stations have the right to prohibit the following actions… 

 

 The Explanatory Notes indicate that Article 38 is intended to address the common situation 

of unauthorized relaying of broadcast programs.  However, the Sections are unclear as to 

why radio and television stations are given the right to prohibit instead of the right to permit 

as is provided to publishers (Article 30), performers (Article 32), and recordings producers 

(Article 35).  The Sections suggest that, at the least, Article 38 be clarified to indicate 

whether the right to prohibit includes the right to permit and the right to charge a fee. 

 

CHAPTER IV  LIMITATIONS ON RIGHTS 

 

Article 40:  Exceptions to copyright  

 

 The Sections suggest that NCAC consider adding conditions to certain of these exceptions to 

prohibit their use for commercial purposes (e.g., by limiting their use to not-for-profit or 

personal purposes), to prevent any digitization of analog works and online delivery of a work 

in any manner that is not secure or would make it vulnerable to downstream infringing uses 

by others.  Also, the requirement to provide the author‘s name, the work‘s title, and the 

work‘s ―origin‖ as a condition of utilizing these exceptions should clarify that this is 

necessary ―only as reasonable under the circumstances,‖ since it may be impractical or even 
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impossible to do so in some circumstances.  Also, it would be helpful to clarify what is meant 

by the term ―origin‖ in this context. 

 

 In particular, we note with respect to the following provisions: 

 

 40 (3, (4), (5), and (6)) republishing or citing already published works where it is 

inevitable in media such as newspapers, periodicals, radio, television, etc., in order to 

report current news, or for teaching or research purposes. 

 

These exceptions as drafted are extremely broad in allowing republication and potentially 

include commercial and other uses that should be paid for. For instance, Article 40(3) 

appears to permit republication of any article by another, including online aggregators 

who reprint news as soon as it is published online, diverting advertising revenue away 

from the primary publishers to themselves. This would have the potential to discourage 

primary news publishers.  While Articles 40(4) and (5) provide the creator at least with 

the right to opt-out, at minimum that right should be extended to rightsholders generally.  

Likewise, Article 40(6) should not apply to for-profit or commercial teaching or research. 

 

 40(7) State organs using already published works for implementing their duties within 

a reasonable scope. 

This provision will likely subject China to international grievances and the Sections urge 

that it be struck.  This provision, for instance, may allow government agencies to use 

infringing copies of software, a subject of international concern.  

 

 40(11) Translating a work from Chinese into a minority nationality language for 

domestic publication and distribution. 

 

Copyright holders might wish to translate works into minority languages themselves and 

offer them commercially for domestic publication and distribution.  If a copyright holder 

chooses to do so, this exception should not apply.  Thus, the Sections would welcome the 

addition of text to this provision clarifying that this exception applies only if the 

copyright holder or its representative has not made available its own translation of the 

work in such language within [2 years] of the work‘s first publication in China. 

 

Article 41: Computer programs 

 

 As an initial matter, the Sections respectfully suggest that the introductory sentence to this 

Article clarify that the activities described in paragraphs (1) - (3) are permitted only to the 

extent the licensing terms for the computer program do not specify otherwise.  Licensors and 

licensees should be free to decide among themselves which uses are permitted under the 

licensing agreement.  The activities set forth in this article should be permitted only where 

the relevant licensing agreement is silent on these issues. 
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 41(2): To make backup copies. 

 

We respectfully suggest that this provision be clarified to state that a user may make ―no 

more than one backup copy‖ for the purposes and subject to the limitations set forth in this 

paragraph.  Allowing users to make a single backup copy will be sufficient to satisfy the 

provision‘s goals, while allowing users to make multiple backup copies could unintentionally 

provide a loophole for piracy or other harmful conduct. 

 

 41(3): Conducting necessary alterations in order to use the said computer program in a 

real applied computing environment or improve its functions or functioning; without 

permission of the copyright holder of the said program… 

 

The Sections suggest that this provision be deleted, as the ability to modify a computer 

program is generally relevant only in the cases of custom software -- in which case such right 

to modify should be subject to negotiation between the copyright holder and the user -- and 

of ―open source‖ software -- in which case the right to modify is generally subject to 

conditions that are expressly set forth in the open-source license itself.  At a minimum, this 

provision should be further qualified, such that this activity would be permitted only to the 

extent it is necessary to use the program in the manner for which it was intended. 

 

Article 42: Unauthorized use of computer programs for study or research 

A piece of a computer program may be used by installing, displaying, transmitting, or storing 

it for the purposes of studying or researching the design ideas or principles embodied therein, 

without permission from, and without payment of remuneration to, the copyright owner of the 

program. 

 

 On its face, this provision deals with reverse engineering of computer programs.  Reverse 

engineering typically involves observing the operation of a computer program to decompile 

its object code into source code.  As drafted, however, Article 42 is overly broad because it 

would excuse acts that unjustifiably undermine the value of the copyrighted computer 

program.  If a user wishes simply to study the operation of a legal copy of a program, it is 

unclear why this would infringe any right of the copyright holder (and thus no exception is 

necessary).  If the purpose is to develop an independently created computer program or other 

product that interoperates with the computer program, this situation is already covered by 

Article 43.  If, however, the purpose is to develop a computer program that is a copy or 

―clone‖ of the original program, then such unauthorized uses should not be permitted, as it 

would substantially undermine the value of the original program and destroy incentives for 

the creation and distribution of computer software in China.  Article 42 would also create a 

substantial loophole for software piracy, as entities caught with unauthorized copies of 

programs could simply claim that their copies were made for the purpose of ―research‖ or 

―study‖ and are therefore permissible under this provision. 

 

Article 43: Interoperability/Compatibility of Computer Programs 

When lawfully authorized users of computer programs cannot obtain necessary compatibility 

information through regular channels, they may reproduce and translate the content of the 
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part related to compatibility information in the said computer program, without permission of 

the copyright holder of the said computer program. 

 

For using the information obtained according to the provisions of the above Paragraph, the 

use objective of computer program compatibility may not be exceeded; it may not be used to 

develop, produce or sell virtually similar computer programs, and may not be used for any 

activity infringing copyright. 

 

 To ensure that this Article is not subject to abuse, the Sections respectfully suggest that 

Article 43 be clarified to ensure that this provision applies only where: (1) the compatibility 

information at issue is not otherwise readily available to the user of the exception; and (2) the 

acts of reproduction and translation set forth in the first paragraph may be carried out solely 

for the purpose of obtaining information necessary to achieve compatibility of an 

independently created computer program with other programs, and for no other purpose. 

 

 The Sections also suggest that Article 43 be clarified to make it clear that there is no 

permission to infringe trade secrets, and that parties have the right to agree to different terms 

by negotiated agreement. 

 

Articles 44-48:  Compulsory Licenses 

 

 Please see comments to Chapter V, Section II below.   

 

Chapter V    The Exercise of Rights 

 

Section I    Copyright and Related Rights Contracts 

 

Article 50:  Copyright Licenses 

This provision sets out the terms for copyright licenses. 

 

 The Sections suggest that Article 50 be clarified as to whether all these terms are required to 

be included a contract in order for the contract to be enforceable, and as to the consequences 

if one or more of these terms are omitted from the agreement.   

 

 In the experience of the Sections‘ members, contracting parties often do not include all of 

these terms, especially that relating to liability for breach and designating that a contract is 

non-exclusive, in written agreements.  Moreover, non-exclusive licenses are often oral. In 

some cases unsophisticated parties may not even realize that a permission to use should 

include all of the terms specified in Article 50. The Sections suggest that, as long as there is 

an agreement on the work being licensed (even if it has no ―title‖) and the use rights, 

payment and territory are understood, that should be sufficient to create a valid license. 

Otherwise, there will be many instances where there is a licensed use being made but no 

valid contract to support it, which could expose the licensee to the risk of having the 

permission revoked at any time, and subject the licensor to uses it does not fully control 

under contract. 
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Article 51: Exclusive Licenses 

Where newspapers or periodicals sign an exclusive publishing rights contract with creators, 

the exclusive publishing right period may not exceed one year. 

 

 The Sections suggest that the author and publisher be permitted the freedom to contract 

different terms, at least in writing, and therefore suggest that the proviso ―Absent an 

agreement to the contrary‖ be added.  The Sections suggest that Article 51 should also be 

clarified that the newspaper or periodical publisher may contract for non-exclusive rights of 

any length of time through the term of copyright. 

 

Article 53:  Republication of Books 

Where book publishers refuse to reprint or republish, after a book is sold out, copyright 

holders have the right to terminate the contract.  Books are considered sold out if two orders 

sent by a copyright holder to the book publisher have not been fulfilled within six months. 

 

 Because the author may have assigned rights to the publisher, the author may no longer be 

the copyright holder.  Thus, the Sections suggest that the author or his/her successor has the 

right to terminate the contract, instead of the copyright holder.   

 

 In addition, the Sections suggest that there are many reasons a book order may go unfulfilled 

for six months other than an intent not to reprint or republish.  In any event, the inability to 

fulfill two orders within six months seems too short a time period to support a right to 

revoke.  Moreover, it‘s unclear why the book orders involved must be sent by the copyright 

holder instead of, for example, by a bookstore.  In the experience of the Sections‘ members, 

the customary practice in the U.S. and EU is that the author must provide written notice of an 

intent to revoke the assignment or license of copyright, with a reasonable amount of time for 

the publisher to cure. If it is the intent of the publisher to continue publishing, then it may 

reissue the work within the cure period.  

 

 Finally, the Sections observe that it is not uncommon for a work to be ―out of print‖ and yet 

not be ―sold out.‖  Therefore, it is the customary practice in the experience of the Sections‘ 

members that a work being sold out is insufficient for an author to reclaim rights; the author 

typically has the right to reclaim rights when the work is ―out of print‖. 

 

Article 55: Transfers of Copyright 

This provision includes the terms that need be included in a transfer of rights.  

 

 As with Article 50, it is not clear if every one of these terms is required for there to be a valid 

transfer and what the result would be of not including one or more terms.  In the experience 

of the Sections‘ members contracting parties do not always think to include each of these 

terms with this level of specificity. 
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Section II: Collective Copyright Management 

Articles 59-63 

 

 As a general matter, copyright owners should have the ability to control the use of their 

works, including who may use the works, for what purpose and at what price, but it is 

recognized that in certain types of uses there are obstacles to direct licensing and that in those 

cases collective licensing may serve to foster free trade for the public benefit and the ultimate 

benefit of copyright holders. Collective licenses are particularly useful in areas where high 

transaction costs make direct licensing too difficult for many potential users and/or where 

there is a frequent infringement by those using works without a license due to the difficulties 

in obtaining a license. 

 

 Without addressing the specifics of the proposed compulsory licensing schemes, and 

particularly of proposed Articles 46 and 48, we note that in creating any collective licensing 

system it is important to ensure that rights owners are fairly compensated, that fees are not 

set higher than the market can bear, and that there are sufficient measures in place to ensure 

the terms of licenses are not exceeded and to prevent against downstream infringement.  At 

the same time, it is important to ensure that the procedures for obtaining a license are not so 

complex that they discourage users from taking advantage of them.  It is also important to 

create a fair system for fair and correct apportionment to rights holders of fees collected.  The 

collection of fees and the apportionment of fees collected can be very complex in the digital 

environment.  Existing collecting societies around the world which have had to address the 

recent challenges brought by digital and online technologies may provide important learning. 

 

Article 60:  Collective Copyright Management Right to Represent all Rightsholders 

Where collective copyright management organizations obtain authorization from rights 

holders and can represent the interests of rights holders at a nationwide level, they may apply 

with the State Council administrative copyright management department to represent all rights 

holders in exercising copyright or related rights, except where rights holders indicate 

disallowance of collective management in writing. 

 

 While the Sections recognize the benefits of an ―extended license‖ under which a collective 

rights management organization (CMO) is given the rights to represent all rights holders in a 

particular field other than those who specifically opt out, there are a number of details that 

must be addressed for this kind of system to work.  The Sections suggest that implementing 

regulations be promulgated to resolve issues such as: 

 

 What are the criteria for a CMO to qualify?  The implementing regulations should 

establish guidelines for CMOs, such as representing the majority of rights holders in the 

field in which it represents them. CMOs should only be qualified for certain types of 

works and uses in a particular field, such as reproductions of books by libraries, or of 

music for reproduction.   

 

 What supervision will the CMO be subject to?  The CMO needs to be closely monitored 

by the government to ensure it is not abusing monopoly power and that it is paying out 
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royalties to rightsholders as agreed. The Sections suggest that an audit right be given to 

rights holders against CMOs. 

 

 What will be the mechanism to ensure that the rates the CMO charges are fair and 

reasonable and that there is no corruption?  

 

 How does a right holder opt-out?  How is that enforced? 

 

 In general, the provision of long-term grants of licenses to the CMOs is inadvisable unless 

there is true transparency in the governance of the CMO.   

 

Article 63: State Council to Regulate CMOs  

 

 The Sections urge the State Council to promulgate regulations to ensure fair and transparent 

administration of copyrights including: (1) how the CMO will address undistributed funds; 

(2) procedure for notification of rights holders about funds being held for them by CMO; (3) 

reasonable limitations on maximum administration fees and deductible expenses. 

 

 To facilitate unimpeded trade and commerce in the rights subject to CMOs, the 

administration of the CMOs by the State Council should be transparent, such that right 

holders and users can depend on a fair, set body of rules. 

 

CHAPTER VI TECHNOLOGICAL PROTECTION AND RIGHTS 

MANAGEMENT INFORMATION 

 

Article 64: Technological Protection Measures  

Technological protection measures as named in this Law, refers to effective technologies, 

devices or components that rights holders adopt in order to prevent or limit their works, 

performances, recordings or computer programs being reproduced, scanned, enjoyed, 

operated or disseminated through information networks. 

 

 Some technical protection measures work by limiting access to the protected work in order to 

prevent infringing activity, instead of preventing the infringing activity itself. These access-

control measures should also be covered.  Therefore, the Sections suggest that NCAC 

consider also including in the definition of ―technological protections measures‖ those that 

prevent access to the protected works, performances, audio products, or computer programs, 

rather than only the potential uses that the copyright holder is attempting to limit 

(reproduced, scanned, enjoyed, operated, or disseminated).   

 

 Further, by limiting the definition of technological protection measures to reproductions, 

scans, enjoyment, operation or dissemination ―through information networks,‖ Article 67 

excludes any protections that protect works from ―being produced, scanned, enjoyed, 

operated, or disseminated‖ through any means other than information networks.  This 

excludes, for example, all copies of works not accessed through information networks, 

including all hard copy digital works, such as DVDs, CDs, Blue Ray discs, etc.  Moreover, it 

is possible that a party could access encrypted online works through circumvention and then 
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reproduce and disseminate hard copies of those works through traditional, non-online means.  

Such actions would appear to fall outside of the proposed definition because the actions 

would not be occurring through ―information networks.‖ 

 

Rights management information as named in this Law, refers to information identifying the 

work and its creator, performance or its performers, sound recording or producer, the 

information on rights holders of works, performances and sound recordings, and information 

on use conditions, as well as digital information or code indicating the above information. 

 

 For the definition of ―digital management information,‖ it would be helpful to clarify that 

that such information qualifies as ―digital management information‖ only when it is 

conveyed in connection with copies or phonorecords of the protected work.  Otherwise, any 

such information, wherever located and however received, arguably could be deemed subject 

to the provisions of Article 65. 

 

Article 65: In order to protect copyright and related rights, rights holders may adopt 

technological protection measures:  No organization or individual may willfully circumvent or 

destroy technological protection measures, may willfully produce, import or provide to the 

public installations or components mainly used to circumvent or destroy technological 

protection measures, may willfully provide technological services to other persons to 

circumvent or destroy technological protection measures, except where laws or administrative 

regulations provide otherwise. 

 

 The Sections also suggest that the word ―willfully‖ be deleted from Article 65.  Those who 

circumvent, destroy, or otherwise deactivate technological protection measures invariably do 

so intentionally.  Limiting liability to those who have been proved to have acted ―willfully‖ 

would impose a heavy and unnecessary evidentiary burden on copyright owners, as courts or 

other authorities might read this to mean that the copyright holder must come forward with 

direct proof that the infringer acted ―willfully.‖  Such a requirement would render this 

provision largely ineffective and would conflict with international practice. It is also worth 

noting that the provisions in the WIPO Treaties from which this Article is derived are not 

limited to ―willful‖ circumvention or conduct. 
 

 The Sections suggest that the exemption provided by ―except where laws or administrative 

regulations provide otherwise‖ should be deleted or given more specificity.  There are 

exemptions already set out in Article 67 for any violations of Article 65.  If there are other 

exemptions that need to be addressed, they should be included in Article 67.  Alternatively, 

the phrase could be modified ―except for noninfringing uses that are exempted under other 

laws or administrative regulations.‖  This would condition any exceptions from Article 65 on 

such uses being noninfringing. Another recommended option to address new exemptions that 

may be warranted in the future would be to provide for a regular, periodic regulatory process 

to review the current and any new proposed exceptions that might be warranted in light of 

technological changes. Such a rulemaking process is provided for in Section 1201 of the U.S. 

Copyright Law (17 U.S.C. § 1201(a)) and has been adopted in a number of other countries in 

recent years. 
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Article 66: Prohibited Actions with Respect to Rights Management Information 

Without permission of the right holder, the following activities may not be conducted: 

 

(1) Willful deletion or change of rights management information, except where it is impossible 

to avoid deleting or changing them because of technological reasons; 

 

 The exception in Article 66(1) ―except where it is impossible to avoid deleting or changing 

them because of technological reasons‖ is unique to the Sections‘ knowledge because they 

are aware of no similar exception in the laws other countries.  If the exception is retained, the 

Sections urge that it be qualified.  First, it should be made clear that the deletion or change of 

rights management information is allowed ―only to the extent necessary because of such 

technological reasons‖ and to provide specific instances where this might occur.  Second, it 

would be appropriate to include a requirement that any party that deletes or changes rights 

management information under such an exemption may not distribute, broadcast, or 

communicate the protected material without providing all rights management information 

that was deleted for technological reasons. 

 

 For the reasons set forth in regard to Article 65, we respectfully suggest that the word 

―willful‖ be deleted from this provision.  

 

(2) Providing works, performances or audio products to the public of which it is known or 

should be known that the rights management information has been deleted or changed 

without permission of the rights holder. 

 

 It may be appropriate to include a restriction against importing such works for distribution.   

 

 The activities covered by Article 66 only cover the direct violations of a person, not the 

actions that would facilitate such conduct.  The latter should be included as well. The WIPO 

Copyright Treaty and the WIPO Performances and Phonograms Treaty also limit any actions 

knowing, or with reasonable knowledge in the civil context, that such actions will induce, 

enable, facilitate, or conceal copyright infringement by performing the actions identified in 

Article 66. 

 

Article 67: Exceptions 

Under the following circumstances, technological protection measures may be avoided, but the 

technology, devices or components for avoiding technological protection measures may not be 

provided to other persons: 

 

(1) providing works, performances or audio products to small numbers of teachers or 

researchers for classroom teaching or scientific research, and it is impossible to obtain 

the said work, performance or audio product through regular channels; 

 

 It is important that this be limited only to not-for-profit teaching or research that is 

undertaken for noncommercial purposes.  The Sections are unclear what ―through regular 

channels‖ means, and are concerned that the phrase could be interpreted too broadly.  It 

would be more appropriate and targeted to instead provide ―without such circumvention.‖ 
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(2) With no aim of profit, providing already published literary works to blind people in 

unique methods that blind persons can perceive, and it is impossible to obtain the said 

work through normal channels; 

 

 The Sections suggest that phrase ―through normal channels‖ be changed to ―through any 

channels,‖ as the visually impaired may be served through limited channels that provide such 

literary works with a read-aloud function, even if they are not through ―normal channels.‖ 

 

(3) State organs implementing their duties according to administrative or judicial 

procedure; 

 

 This creates a broad exemption for any actions by a state organ.  The Sections urge that it be 

limited to actions by state organs and their agents related to lawfully authorized investigative, 

protection, information security, or other intelligence activity, and to non-commercial 

purposes.  States should not be able to avoid technological protection measures simply 

because they desire to access the protected material, for instance, for a commercial purpose 

and where there is no such law enforcement, investigative purpose.  More precisely defined 

activities within this exemption will create boundaries for what is and is not permissible by 

state organs. 

 

(4) Testing the security of computers and their systems or networks.  

 

 The exemption relating to testing of security of computers and their systems or networks 

should be applicable only if such testing would not infringe any protected material.  

Specifically, this provision should be limited to accessing computers, computer programs and 

computer networks for good faith testing, investigating and correcting a security flaw or 

vulnerability, so long as the activity is noninfringing and is undertaken with the authority of 

the owner or operator of the computer, computer program, or computer network.  This would 

enable users to identify security flaws and vulnerabilities in computers and networks without 

also opening the door to unauthorized copying and piracy. 

 

 The following are examples of some potential additional exemptions that might be beneficial 

to include in Article 67, instead of in implementing regulations, in that these exemptions are 

likely to remain applicable over a longer period of time.  In each case, it is important to 

narrowly circumscribe the permitted activity: 

 

 Permitting avoidance of technological protection measures for purposes of encryption 

research.  As part of the research process, it can be important to test the effectiveness of 

encryption by attempting to avoid its protections. 

 

 Permitting a user to create interoperability with the protected material and other 

programs, if such linking would not constitute copyright infringement.  

 

 Permitting avoiding a technological protection measure that collects or disseminates 

personally identifiable information and there is no other mechanism for disabling or 
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preventing such activities, but such avoidance may not be utilized other than to 

preventing the collection of such personally identifiable information. 

 

CHAPTER VII  PROTECTION OF RIGHTS 

 

Article 68:  Infringement      

Those infringing copyright or related rights or violating duties concerning technological 

protection measures or rights management information as provided in this Law, shall bear 

civil responsibility to cease the infringement, cancel the influence, make a formal apology, 

compensate damage, etc. 

 

 It would be helpful in Article 68 to clarify who will determine the remedy to be imposed. 

 

Article 69:  Service Providers 

When network service providers provide storage, search, linking and other purely 

technological network services to network users, they do not bear a duty to examine for 

information concerning copyright or related rights. 

Where network users utilize network services to conduct activities infringing copyright or 

related rights, the infringed person may notify the network service provider in writing, and 

require it to adopt necessary measures such as deletion, shielding, breaking links, etc. Where 

the network service provider adopts the necessary measures timely after receipt of the 

notification, it does not bear responsibility for compensation; where it does not timely adopt 

the necessary measures, it bears joint responsibility with the said network user. 

Where network service providers know or should know that network users use their network 

services to infringe copyright, and do not adopt necessary measures, they bear joint liability 

with the said network users. 

 

 The Sections welcome the clarifications regarding the status of and procedures for network 

service providers, and suggest that further clarifications would be beneficial in the following 

respects: 

 

 A definition of ―joint responsibility‖ in this context.  Guidance would be helpful as to 

how joint responsibility will work in practice.  For example, must the right holder sue 

both the service provider and the user or is the service provider liable for all of the 

damage, subject to its recoupment from the user.  In order to have meaningful 

enforcement, the Sections suggest that the service provider be liable given the practical 

difficulties of actually recovering from infringing user.      

 

 Whether ―should know‖ establishes an objective standard of what a reasonable person 

would know in light of the facts and circumstances, or some other standard. 

 

 It is not clear if the third paragraph of Article 69 also requires the infringed party to 

notify the network service provider in writing, as required in the second paragraph. 

 

 The Sections suggest that ―network service providers‖ be defined to include mobile 

carriers or applications allowing connectivity to unauthorized sites or servers, including  
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"seed boxes" (a computer or server that is intentionally made available as a Bit Torrent or 

P2P peer for the purpose of distributing unauthorized files).   

 

 How Article 69 will affect ―apps.‖  If an app is identified by rights holders as being 

dedicated to infringing transmissions, then the Sections suggest it should fall within 

Article 69, and Article 69 should be expanded to establish specific liability for the 

software developer for both hosted, p2p (including Bit Torrent) or other distributed 

networking environment, or mobile applications.    

 

 The Sections understand that Article 69 is directed to secondary liability, which requires very 

detailed sets of tests to address a variety of key issues.  The Sections have noted that the 

Supreme People‘s Court of China just issued a draft judicial interpretation for public 

comment which provides very interesting and sophisticated tests to deal with online 

copyright infringement issues, such as constructive knowledge of network service providers.  

The Sections are very interested in how the Draft Amendments will respond to the proposed 

provisions in the judicial interpretation.  In any future implementing regulations regarding 

Article 69, it would be helpful to address at least the following issues: 

 

 Who determines what the ―necessary‖ measures ought to be?  The Sections urge such 

―necessary‖ measures be considered in the context of customary business practice in the 

same industry in and outside China, in the event that the infringed party and the network 

service provider disagree on what the ―necessary‖ measures should be.  The appropriate 

resolution will vary with different industry sectors and business models. 

 

 What is the mechanism for the infringed person to notify the network service provider?  

Take-down notices need to be designed in a way that rightsholders are not unduly 

burdened and the network service providers receive sufficient notice to implement take-

downs.  Again, the appropriate standard will change as customs and technologies change, 

and regulations may establish that most effectively.   

 

Article 70:  Collective Management 

Where users pay remuneration to collective copyright management organizations according to 

the contract concluded with collective copyright management organizations or statutory 

provisions, and a lawsuit is raised by the rights holder concerning the same right and the same 

use method, they do not bear responsibility for compensation, but shall cease the use, and pay 

remuneration according to the corresponding collective management use fee standards. 

 

 The Sections would welcome clarification as to whether Article 70 is intended to apply to a 

situation where the right holder disputes that the collective management organization (CMO) 

has the rights to license the rights.  Clarification would also be welcome as to whether users 

will effectively be paying twice for the same use of the infringed work, the first time to the 

CMO under the contract with the CMO or applicable statute while using the work and the 

second time to the CMO under the CMO standard fees while ceasing use.    

 

 The Sections suggest that Article 70 be clarified that rights holders retain the right to bring 

legal proceedings for infringement. 
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Article 71:  Computer Programs 

Where computer program reproduction holders do not know and also do not have reasonable 

grounds to know that the said program is an infringing reproduction, they do not bear 

responsibility for compensation; but they shall cease the use and destroy the said infringing 

reproduction. If ceasing the use and destroying the said infringing reproduction creates major 

damage to the user of the reproduction, the user of the reproduction may continue the use 

after paying a reasonable use fee to the copyright holder of the computer program. 

 

 Article 71 should be deleted in its entirety.  Article 71 permits users to engage in otherwise-

infringing uses of computer programs unless the copyright holder can prove that the user did 

not know or have reasonable grounds to know that its use was infringing.  This knowledge 

requirement discriminates against computer programs and their creators as compared to all 

other copyrighted works and creators, since these other creators and their works are not 

subject to a similar limitation on their exclusive rights.  Knowledge is not an element of 

copyright infringement for any type of work.  Knowledge is likewise not a requirement for an 

award of damages against an infringer of any type of work.  There is nothing unique about 

computer programs or their infringement that would justify such disparate treatment.  

 

 As a practical matter, infringers will invariably deny actual or constructive knowledge of 

their infringement.  Given the difficulty of proving knowledge, this will leave software 

copyright holders without effective remedies against infringement in China.  It will also 

greatly decrease the deterrent effect of the Copyright Law against software piracy.   

 

 Several other provisions in China‘s Copyright Law, including in the Draft Amendments, 

already provide broad exceptions for a wide variety of uses of computer programs.  Article 

71 would go far beyond any legitimate limitations on copyright holders‘ exclusive rights and 

would instead create strong incentives for users to infringe copyright rather than respect 

those rights. 

 

 For these and other reasons, Article 71 as drafted also would violate the WTO TRIPS 

Agreement and other international copyright treaties.  The Sections therefore respectfully 

recommend that Article 71 be removed in its entirety.   

 

 

Article 72: Damages 

Where copyright or related rights are infringed, the infringer shall compensate the rights 

holder according to the real damage; where the actual damage is hard to calculate, 

compensation may be granted on the basis of the unlawful income of the infringer. Where the 

actual damage to the rights holder or the unlawful income of the infringer is hard to 

determine; a reasonable multiple will be calculated with reference to the common trading cost 

of the right. The compensation amount shall include the reasonable expenses incurred by the 

rights holder in order to cease the infringing activity. 

 

Where the real damage to the rights holder, the unlawful income of the infringer and the 

common trading cost of the right are all hard to determine, and the copyright or related rights 
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are gathered, exclusive licensing contracts or transfer contacts are registered, the People’s 

Courts decide to impose a compensation of 1 million Yuan or less, on the basis of the 

circumstances of the infringing activity. 

 

To those willfully infringing copyright or related rights two times or more, the compensation 

amount will be calculated on the basis of one to three times the compensation values in the 

previous two Paragraphs. 

 

 Actual damages are often hard to prove and the infringers‘ profits often can be determined 

only by obtaining records from the infringers. Therefore, to ensure just compensation and to 

prevent entities from infringing, the Sections suggest that the infringed party should be 

entitled to both damages and any profits of the infringer that are not taken into account in 

computing actual damages.  Actual damages should be based on the market price for a 

legitimate copy of the infringed work, multiplied by the number of infringed copies, while 

the infringer‘s ―unlawful income‖ should include the infringer‘s profits plus any legitimate 

costs that the infringer avoided by engaging in the infringing conduct. Also, rights holders 

should be entitled to elect whether the calculation of compensation shall be based on actual 

damages plus profits or a reasonable multiplier of royalty rates in comparable transactions. 

 

 Especially given the substantial profits that infringers often make from their infringement, 

and the difficulty of ascertaining that profit, the Sections urge that there should be no 

maximum on the compensation that the People‘s Court may impose. 

 

 The Sections suggest providing a minimum statutory damages award as an alternative, at the 

election of the rights holder.  This is particularly necessary for rights holders such as 

independent artists and songwriters, smaller record companies or music publishers.  These 

remedies should be available to all rights holders (including claims against users who may 

have been authorized by collective management without the permission of the rights holder).  

In such cases, there may also be maximum amounts.  The Sections suggest that the maximum 

be raised to 10 million RMB to accommodate the growing impact of potential infringement.  

We also suggest that the minimum amount of such statutory damages be 10,000 RMB, and 

that a separate statutory damages award be applied to each work that was infringed. 

 

 With regard to the final paragraph on willful infringement, the Sections: (1) would welcome 

clarification as to whether ―two times or more‖ refer to the number of times that a person 

infringes on the same copyright or related right, or whether the phrase refers to the number of 

times that a person infringes on any copyright or related right; and (2) respectfully suggest 

that the compensation amount be calculated based on two to three times the values described 

in the preceding two paragraphs, rather than one to three times those values (since 

multiplying such a value times one would create no deterrence to willful infringement). 

 

Article 73:  Administrative Enforcement  

Where the following infringing activities destroy the Socialist market order at the same time, 

the administrative copyright management department may order cessation of the infringing 

activities, confiscate unlawful income, confiscate or destroy infringing reproductions, and may 

impose a fine; where circumstances are grave, the administrative copyright management 
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department may also order the confiscation of materials, tools, equipment, etc., mainly used in 

producing infringing reproductions; where it constitutes a crime, criminal responsibility is 

investigated according to the law: 

(1) without permission of the copyright holder, reproducing, distributing, renting, performing, 

screening, transmitting or disseminating their works to the public through information 

networks, except where this Law provides otherwise; 

(2) using the works of others in violation of the provisions of Article 48 of this Law; 

(3) publishing books of which other persons enjoy an exclusive publication right; 

(4) without permission of the performer, transmitting or recording their performances, 

reproducing, distributing or renting audio products recording their performances, or 

disseminating their performances to the public through information networks; 

(5) without permission of the audio producer, reproducing, distributing, renting or 

dissemination their audio products to the public through information networks, except where 

this Law provides otherwise; 

(6) without permission of radio stations or television stations, relaying, recording, reproducing 

or disseminating their radio or television products to the public through information networks, 

except where this Law provides otherwise; 

(7) producing or selling works passed off as another person’s. 

 

 The Sections suggest that, instead of identifying each right that is eligible for administrative 

enforcement, it may be clearer to refer to all rights identified the Articles 3, 4 and 11, and list 

only exceptions.  If Article 73(1) is retained in its current form, it should be clarified that the 

making of unauthorized permanent or temporary copies of a computer program constitutes an 

unlawful ―reproduction‖ within the meaning of this provision. 

 

 In all events, the Sections suggest that it be clarified that the prohibitions in Article 73 apply 

to all or part of the works enumerated, and that songwriters and artists are the presumptive 

owners of their works consistent with Article 12, or if applicable, a music publisher or record 

company (i.e., record "producer").  

 

 It would also be helpful to clarify that administrative remedies apply to both network and 

mobile providers or activities.  The administrative copyright management department should 

be authorized to disable the operation of a service (online or mobile) pending a 

corresponding investigation; confiscate devices or software tools used to defeat rights 

management information; and seize funds paid by infringers to users to induce infringement. 

 

 With respect to Article 73(6), the Sections suggest that ―wire or wireless means‖ replace 

―information networks‖, as this should also apply to wired transmissions, such as cable 

television. 

 

 The Sections respectfully suggest adding a new paragraph (9) covering the pre-installation of 

a computer program on a computing device without authorization, regardless of whether the 

party pre-installs the computer program for profit.  The pre-installation of infringing copies 

of computer programs on PCs and other computing devices is a major cause of piracy in 

China as in many other jurisdictions.  Today, copyright holders often find it difficult to 

combat such infringement in China, particularly where the computing device has not yet been 
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sold and/or the seller of the computing device did not separately charge the customer for the 

infringing copy.  Adding a provision along these lines would give Chinese authorities much-

needed tools to combat this major source of software piracy in China.   

 

 Finally, the Sections respectfully suggest that these administrative remedies should be 

available even absent a showing that the infringing activities ―destroy the Socialist market 

order.‖  Copyright protection is necessary to promote creativity and innovation.  This is 

equally true in China and other Socialist economies.  Thus, it should be presumed that any 

act of infringement ―destroys the Socialist market order,‖ which would render the inclusion 

of this text unnecessary. 

 

Article 74:  Unlawful Activities, including Criminal 

 

Concerning the following unlawful activities, the administrative copyright management 

department may impose a warning, confiscate unlawful income, and confiscate devices or 

components mainly used in circumventing or destroying technological protection measures; 

where circumstances are grave, confiscate the corresponding materials, tools and equipment 

and may impose a fine; where it constitutes a crime, criminal responsibility is investigated 

according to the law: 

(1) without permission, willfully circumventing or destroying technological protection 

measures adopted by rights holder, except where laws or administrative regulations provide 

otherwise; 

(2) without permission, willfully producing, importing or providing devices or components 

mainly used in circumventing or destroying technological protection measures to other 

persons, or willfully providing technological services to circumventor destroy technological 

measures to other persons; 

(3) without permission, willfully deleting or changing digital management information, except 

where laws and administrative regulations provide otherwise; 

(4) without permission, and where it is known or should be known that rights management 

information are deleted or changed, still reproducing, distributing, publishing, performing, 

screening, transmitting, or disseminating corresponding works, performances and audio 

products to the public through information networks. 

 

 Especially where criminal sanctions may be imposed, it is important that the law be specific 

and clear.  Therefore, the Sections suggest that Article 74 be expanded to specify what 

activities constitute actions that ―circumvent‖ technological protection measures.  Where, 

however, criminal sanctions are not involved, this provision should omit the word ―willfully‖ 

wherever it appears for the reasons stated in the Sections comments to article 65, above. 

 

 The Sections suggest that Article 74 clarify that the "unlawful income" subject to 

confiscation includes monies paid to users by operators to encourage infringement or 

distribution of links to infringing materials, and that these penalties apply to mobile networks 

or devices (including apps).  Such liability should not require a showing of "intent" for civil 

cases (see Art. 65). 
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 The Sections appreciate that China also is in the process of amending its Criminal Code and 

that these amendments could have a significant impact on the availability of criminal 

sanctions for copyright infringement.  Currently, the requirement in Article 217 of the 

Criminal Code that infringement be ―for profit‖ and result in ―fairly large‖ or ―huge‖ illicit 

income, and the requirement in Article 218 that there be ―sales‖ of infringing copies, means 

that criminal remedies are unavailable against large-scale corporate piracy that does not 

necessarily involve sales or ―income‖ -- e.g., large-scale software piracy by corporations as a 

way of avoiding having to pay for software.  To provide an effective deterrence to such 

piracy, Chinese law should provide criminal remedies against any willful piracy carried out 

in order to gain a commercial benefit, even if that benefit is not realized and even if the 

piracy does not directly generate ―income‖ for the infringer.  In addition, willful infringement 

that causes a sufficient amount of harm to the copyright holder should be subject to criminal 

remedies regardless of its commercial purpose or other motivation.  While we recognize that 

this approach will principally require amendments to the Criminal Code, we respectfully 

recommend that these Draft Amendments provide for this approach in order to ensure that 

the Copyright Law and the Criminal Code (and other relevant Chinese laws) provide a 

coherent and consistent framework for the imposition of criminal remedies on infringement 

in appropriate cases. 

 

Article 75:  Copyright Management--Discovery and Investigation 

 

When administrative copyright management departments conduct investigation and 

prosecution of suspected unlawful activities related to copyright or related rights, they may 

inquire related parties, and investigate situations related to the suspected unlawful activities; 

conduct on-the-spot inspection of the location of the parties’ suspected unlawful activities; 

consult and reproduce contracts, invoices, accounts as well as other materials related to the 

suspected unlawful activity; inspect products related to the suspected unlawful activity, and 

may seal up or detain products suspected to infringe copyright or related rights. 

 

When administrative copyright management departments implement their duties as provided 

in the above Paragraph, the parties shall grant support and cooperation, those refusing, 

obstructing or delaying the provision of materials of the above Paragraph without proper 

grounds, may be subject to warning by the administrative copyright management departments, 

where circumstances are grave, corresponding materials, tools and equipment are confiscated. 

 

  Article 75 seems to confer unlimited power to the administrative copyright management 

departments.  The Sections suggest that implementing regulations should clarify the 

processes and circumstances under which the administrative copyright management 

department may ―conduct on-the-spot inspection of the location of the parties‘ suspected 

unlawful activities‖, or ―consult and reproduce contracts, invoices, accounts as well as other 

materials related to the suspected unlawful activity‖ 

 

 The Sections also recognize, however, that administrative enforcement of copyrights in 

China could be more effective if administrative officials had more effective powers to 

investigate unlawful activities and to ensure cooperation with investigations.  Accordingly, 
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we suggest that administrative enforcement officials also have the power to levy fines for 

those who refuse, obstruct, or delay investigations. 

 

Article 79:  Evidence Preservation  

In order to prevent infringing activities, and under conditions where evidence may be lost or 

hard to obtain in the future, copyright holders or related rights holders may apply with the 

People’s Courts before suing to preserve evidence . 

After the People’s Courts receive applications, they must give a ruling within 48 hours; where 

it is ruled to adopt evidence preservation measures, their implementation shall begin 

immediately. 

People’s Courts may order the applicant to provide a bond, where the applicant does not 

provide a bond, the application is rejected. 

Where the applicant does not sue within 15 days of the People’s Court adopting evidence 

preservation measures, the People’s Court shall remove the preservation measures. 

 

 The Sections suggest that there should be a maximum limit on the amount of the bond that 

may be required under Article 79. 

 

 Fifteen days is a very short time for independent artists, songwriters, labels or publishers to 

prepare to bring a suit.  The Sections suggest that NCAC consider extending the length of 

time allowed for an applicant to sue after prevention measures are adopted or providing that 

the applicant may file for an extension beyond the fifteen-day window.  

 

 The Sections also respectfully suggest that a court ruling on an application for an evidence 

preservation order should issue its decision in writing and should be required to do so within 

48 hours of receiving (rather than accepting) the application.  Also, Article 79 should 

authorize applicants to appeal any adverse decision to a higher court for review. 

 

 The Sections suggest that Article 79 also be clarified as to against whom rights holders may 

seek an injunction. 

 

CONCLUSION 

 

The Sections hope that this submission is useful.  We would be pleased to respond to any 

questions regarding these Comments, or to provide any additional comments or information that 

may be of assistance.   The Sections welcome future opportunities to comment as the 

amendments to the Copyright Law are finalized. 

 


