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美国律师协会知识产权法部和国际法部对《中华人民共和国专利法修正案
（草案）》（二次审议稿）的联合修改意见 

2020年8月13号 

本意见中所述的观点仅代表了美国律师协会两个部门的共同观点，它并未得到美国律师协
会会员代表大会或理事会的批准，因此不应被视为代表美国律师协会的政策。 

美国律师协会知识产权法部（Section of Intellectual Property Law，SIPL）和国际法
部（International Law Section，ILS，以下合称“两部门”）谨就全国人民代表大会常务委
员会（“全国人大常委会”）发布的《中华人民共和国专利法修正案（草案）》（“二次
审议稿”）提供修改意见。1

本文中的修改意见反映了美国律师协会知识产权法部在美国和其他国家积累的专利
权方面的经验和专业知识。自1894年以来，知识产权法部一直致力于推动知识产权法律的
发展、完善以及相关司法裁判的公平和公正。在合作过程中，知识产权法部制定的相关政
策的立场一直代表了其庞大而多样化的成员以及更广泛的知识产权界。 

美国律师协会国际法部致力于汇聚全球各地的律师，集中讨论国际法律问题，促进
法治发展，并提供与跨界活动有关的法律教育、政策、出版和实际援助。国际法部拥有超
过11,000名会员，包括私人执业律师、内部法律顾问、政府和政府间实体的律师以及法学
学者，并代表了全球100多个国家和地区。国际法部下属的55个实体委员会涉及了世界范
围内的竞争法和知识产权法。在其一个多世纪的历史中，国际法部为有关国际法律政策的
辩论和发展付出了极大的努力。2

两部门认同大部分拟议的修改是对现行法律的改进或并无问题。因此，仅就以下几
个条款提出修改意见。除非另有说明，则本意见中的条款编号指的是二次审议稿中的条
款。 

一、第一章 总则 

（一）第二条 

两部门对在第二条外观设计的定义中增加表述“整体或者局部的”表示赞同。这
样，《专利法》所涵盖的外观设计将“是指对产品的整体或者局部的形状、图案或者其结
合以及色彩与形状、图案的结合…”，与现行《专利法》规定的外观设计仅涵盖整体产品

1
http://www.npc.gov.cn/flcaw/userIndex.html?lid=ff80808172b5fee8017313b6232c2b55。本修改意见为基于二

次审议稿非正式译文提出的。现将该非正式译文附后，仅供参考。. 
2
 美国律师协会国际法部相关政策查阅： https://www.americanbar.org/groups/international_law/policy/about/。

具体到知识产权和竞争法政策方面，美国律师协会国际法部几十年来一直为世界各地的主管部门提供意

见。以往意见请见：

https://www.americanbar.org/groups/international_law/policy/blanket_authorities_initiatives。 
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的做法不同。此举将用虚线表示的局部外观设计涵盖在保护范围内，这对于例如图形用户
界面等作品尤为重要，因为这些作品从实质上来看并非必须包括外观设计中实线所示的特
定装置，而是与虚线所示的一系列装置相结合使用。此次修改将推动中国加入《工业品外
观设计国际注册海牙协定》。 

（二）第六条 

第六条将“职务发明创造”定义为“执行本单位的任务或者主要是利用本单位的物
质技术条件所完成的发明创造”，并规定职务发明创造申请专利的权利属于该单位。对于
“非职务发明创造”，第六条规定申请专利的权利属于发明人或者设计人。3

相较于一次审议稿，二次审议稿第六条在以下方面取得了平衡：（1）单位对于职
务发明创造的合法权利；（2）在政府对补偿形式不进行干涉的情况下，发明人对职务发
明创造获得补偿的权利；以及（3）发明人对于非职务发明创造所享有的权利。职务发明
创造与非职务发明创造之间的界限往往是模糊的，发明人个人的知识产权保护意识通常较
为薄弱。因此，两部门恳请进一步发布具体的操作指南并举例说明，以进一步指导单位及
其雇员。 

（三）第十五条 

第十五条增加了鼓励被授予专利权的单位对本单位的发明人或设计人实行激励和薪
酬制度。该条列出了几种可能的报酬给予方式，但没有规定任何具体的制度。两部门对第
十五条的自愿性质表示赞赏。 

近年来，行政部门发布了相关职务发明人报酬措施草案以征求意见。两部门建议如
第十五条的这一新规定被正式采用，在发布相关条例补充说明任何此类措施的作用时，应
采取措施确保与《专利法》保持一致。 

（四）第二十条 

两部门赞赏在第二十条中增加第二款的内容，明确“滥用专利权，排除或限制竞
争，构成垄断行为的，依照《中华人民共和国反垄断法》处理”。何种行为构成垄断行为
应当由中国的综合性竞争法法律—《中华人民共和国反垄断法》—规制，因此，明确规定
此类行为将根据《中华人民共和国反垄断法》而非《专利法》进行分析是有益的。 

两部门诚挚建议可以通过增加“以不合理…的方式”等字样完善该款。修改后该款
为：“以不合理排除或限制竞争的方式滥用专利权，并构成垄断行为的，依照《中华人民
共和国反垄断法》处理”。该版本将明确适用《中华人民共和国反垄断法》中合理性和垄

3
 尽管非职务发明是指非“执行本单位的任务或者主要是利用本单位的物质技术条件所完成的发明创造”，

但这些发明专利的申请有可能泄露单位的保密信息。因此两部门建议，全国人大常委会可以考虑在第六条

第二款第一句话中增加一条，使之成为：“对于任何非职务发明创造，申请专利的权利属于发明人或者设

计人。但该权利只能依法行使，以保护单位的保密信息。” 
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断性的标准；并非每一个看似限制竞争的行使专利权的行为都一定是违反《中华人民共和
国反垄断法》的行为。除了某些类型的行为，如卡特尔（cartel），无论其影响如何都被
视为违反竞争法，竞争法一般根据合理性标准来评判某行为，要求对被质疑行为的事实和
对竞争的实际影响进行逐案评估。因此，所建议的在第二十条中增加的措辞将明确《中华
人民共和国反垄断法》中的标准将适用于滥用专利权的判断。 

此外，为与增加的第二款保持一致，两部门建议删除第二十条第一款第二句：“不
得滥用专利权损害公共利益或者他人合法权益。”在第二十条增加第二款后，本句就成了
重复的，甚至与新的条款不甚一致。删除这句话还可以消除与世界贸易组织《与贸易有关
的知识产权协议》（Trade Related Aspects of Intellectual Property Agreement, TRIPS）的明
显的实质性不一致。《与贸易有关的知识产权协议》采取了一种平衡的办法，即如果滥用
知识产权的行为不合理地限制了贸易，则将允许采取措施防止知识产权的滥用，4尽管这
句话忽略了技术使用者或公众的权利与专利持有人的权利之间的平衡。 

二、第二章 授予专利权的条件 

（一）第二十四条 

第二十四条（一）规定：“在国家出现紧急状态或者非常情况时，申请专利的发明
创造在申请日以前六个月内公开的，不丧失新颖性”。第二十四条（三）对“在规定的学
术会议或者技术会议上首次发表的”规定了类似的宽限期。两部门建议就第二十四条规定
颁布相关条例，就哪些情况可被视为“非常情况”和“会议”提供指导。 

三、第五章 专利权的期限、终止和无效 

（一）第四十二条 

两部门对第四十二条将外观设计专利权的期限从十年延长至十五年表示赞赏，这也
将推动中国加入《工业品外观设计国际注册海牙协定》。 

第四十二条修改后，增加了：“专利权人可以就发明专利在授权过程中的不合理延
迟请求补偿专利有效期”。两部门诚挚建议，比“补偿”更直接、简单的做法可能是实行
专利期限自动延长，延长的期限为不合理的延迟期—国家知识产权局可以根据其审查记录
确定—但不超过最长期限。 

第四十二条还增加了国务院可以“延长新药发明专利的期限”的规定。两部门诚挚
建议以下文版本完善这一规定： 

为了补偿新药临床开发和上市审评审批占用时间，对在中国获得上市许可的

4
 世界贸易组织《与贸易有关的知识产权协议》第 8(2)条：“只要与本协定的规定相一致，可能需要采取

适当措施以防止知识产权权利持有人滥用知识产权或采取不合理地限制贸易或对国际技术转让造成不利影

响的做法” 
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新药、其获得批准的使用方法或制备该药品的方法的发明专利，国务院专利

行政部门可以应当应专利权人的请求给予期限补偿，补偿期限不超过五年，

新药上市后这一补偿期限的总有效专利期限不超过十四年。 

如果对专利法的修改中保留 “新药”一词，两部门建议，对“新药”下定义会有
所帮助。 

四、第六章 专利实施的特别许可 

（一）第四十八条 

第四十八条可被解释为授权实施强制许可或公开许可。两部门诚挚建议对第四十八
条进行修订，以澄清：该条所指为强制许可还是公开许可，还是两者兼而有之。如果其目
的是授权实施强制许可，那么两部门诚挚促请全国人大常务委员会重新审议这个问题。如
果第四十八条的目的是授权强制许可，那么本条应被修改为至少要包括符合《与贸易有关
的知识产权协议》的实施强制许可的标准。 

（二）第四十九条 

第四十九条涉及国有企业事业单位拥有的专利。两部门建议增加构成就本条所称 
“国有企业”及“事业单位”的定义。 

（三）第五十条 

第五十条涉及专利权人愿意许可任何单位或者个人实施其专利的声明。5两部门建
议，作为对“开放许可”的鼓励和对有效侵权（侵权成本低于获得许可的情况）的威慑，
可以就未付费使用开放许可的专利规定增大损害赔偿和处罚。 

第五十条要求专利权人提供“专利权评价报告”。第七章（专利权的保护）第六十
六条也提到了此类由国务院专利行政部门提供的报告。两部门诚挚请求就哪个部门应当编
写此类报告以及此类报告必须包括哪些内容提供指导。此类报告中包含的保密信息应当予
以保护。 

五、第七章 专利权的保护 

（一）第六十六条 

两部门建议第六十六条明确：在保护保密信息的前提下，被控侵权人应向专利权人
提供其准备的任何专利权评价报告或证据。 

5
 两部门建议，在第五十条前两句中插入“自愿”一词可能会有帮助，因此，该两句的内容为：“如果专利

权人自愿以书面形式宣布…如果专利权人自愿宣布开放许可…” 



5 

（二）第六十八条、第六十九条以及第七十条 

两部门赞赏增加了专利执法的行政机关途径。这一增加使中国法律进一步符合《与
贸易有关的知识产权协议》的要求，即“对任何侵犯知识产权的行为采取有效行动......
包括迅速采取补救措施以防止侵权行为。” 6两部门认为，这种行政程序是司法程序的一
种替代方式，在专利的假冒或仿冒案件中可能特别可取，因为这些案件显然在中国的专利
纠纷中占了很大的比例，也特别适合采取快速的行政裁决的方式解决。第六十八条和第六
十九条第（一）至（五）款似乎专门针对仿冒或假冒专利的行为。 

两部门注意到：行政程序在解决假冒或假冒以外的专利纠纷方面是否同样有效是不
明确的。第六十九条第（五）款后新增的第六十九条和第七十条都是泛指侵权纠纷。特别
是第七十条规定“国务院专利行政部门可以应专利权人或者利害关系人的请求处理在全国
有重大影响的专利侵权纠纷，" 及地方人民政府管理专利工作的部门可 “应专利权人或
者利害关系人请求处理专利侵权纠纷”。两部门恳请至少在第七十条中明确规定：国务院
专利行政部门将采取措施，确保地方人民政府管理专利工作的行政部门之间的一致性。 

（三）一次审议稿中的第七十一条 

一次审议稿第七十一条涉及网络服务提供者（Internet Service Providers，ISPs），
二次审议稿中将该条删除。两部门认为，网络服务提供者相关的问题需要关注，但也承认
《专利法》可能不是解决这些问题的适当的法律。两部门赞赏最高人民法院对网络服务提
供者相关问题的关注，向下级法院发布关于这些问题的指导意见草案。两部门建议向行政
机关发布类似的指导意见可能会有所帮助。 

（四）第七十一条 

第七十一条为专利权人提供了灵活性的计算损害赔偿金的方法以及倍数赔偿的可能
性，这一点我们非常赞赏。但是两部门希望可以指出一些可以改进的地方。 

第七十一条似乎修改了现行《专利法》第六十五条规定的损害赔偿确定中的优先
级。现行《专利法》规定，实际损失是损害赔偿确定的优先考虑因素，实际损失难以确定
的，则按照侵权人因侵权所获得的利益确定。二次审议稿似乎对现行第六十五条进行了修
改，将两种计算方式的优先级等同对待。第七十一条的规定与《反不正当竞争法》第十九
条规定的优先级也不一致。《反不正当竞争法》与现行《专利法》是一致的。 

当原告和被告根据这两种不同的方法计算损害赔偿数额，但产生差异较大的结果
时，第七十一条很可能会造成混淆。此外，可以预见，在许多情况下，实际损失可能远远

6
 世界贸易组织《与贸易有关的知识产权协议》第 41(1)条。行政途径比法院诉讼更快捷，成本更低，这也

符合《与贸易有关的知识产权协议》第 41(2)条的内容：“有关知识产权执行的程序….不应过于复杂或昂

贵，或造成不合理的时间限制或无故拖延。” 
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大于不当得利，在被告效率低下或管理不善的极端情况下，或者在价格战的情况下，后者
可能是负数。7

两部门建议，如果保留不当得利作为计算损害赔偿的办法，则应当保留目前的优先
级。8在任何情况下，两部门诚挚建议恢复法定最低损害赔偿，以用于所有的计算方法都
不可行且显然已经造成一定损失的情况。9两部门建议将第七十一条修改如下： 

侵犯专利权的赔偿数额按照权利人因被侵权所受到的实际损失确定。

如果没有足够的合理证据来确定实际损失，或者可以按照侵权人因侵权所获

得的利益确定；权利人的损失或者侵权人获得的利益难以确定的，参照和该

专利许可使用费的倍数中的较高者合理确定。对故意侵犯专利权，情节严重

的，可以按照上述方法确定数额的一倍以上五倍以下确定赔偿数额。 

如果没有足够的合理可得的证据来确定权利人的损失、侵权人获得的

净利益和专利许可使用费均难以确定的，人民法院可以根据专利权的类型、

侵权行为的性质和情节等因素，确定给予十万元以上五百万元以下的赔偿。 

如果第七十一条的修改建议被采纳，应当明确在被告提出不同方法时，原告有优先
选择权使用哪种方法计算损害赔偿。这样的框架将更符合知识产权保护的目的。 

（五）第七十三条 

第七十三条取消了现行《专利法》对人民法院作出裁定的时限要求。两部门承认这
些实现要求是不现实的。但是，两部门认为，就合理的诉讼期限提供一定的指导是有帮助
的。也许最高人民法院可以提供相应的指南。 

（六）第七十五条 

两部门建议第七十五条（二）明确：在制造、在制造或使用过程中使用方法或作好

使用的必要准备中使用专利权人的保密信息，这些行为都能够构成专利侵权。第七十五条
（四）应明确规定：此处使用应仅为科学研究和实验目的，这样才不会造成侵权。 

7
 事实上，1952 年《美国专利法》中已经取消了不当得利这一补救措施：根据《美国统一商业秘密法》，

它是一种补充性的补救措施（即如果实际损害赔偿中不包括不当得利，则可获得不当得利）。不过在某些

情况下，侵权人的不当得利可能大于专利权人的实际损失，例如当专利权人是学术机构时。 
8
 两部门意识到，最低法定赔偿金可能会因鼓励人们通过支付最低法定赔偿金的方式来和解此类诉讼而导致

恶意侵权诉讼的增多。 
9
 虽然现行的优先级结构比第七十一条的结构更可取，但“难以确定”的标准作为一个实际问题已经导致最

后的替代办法是普通法上的补偿，因此专利权人通常会收取许可使用费的倍数。但是，适用许可使用费的

倍数的标准是以某种标准费用为前提的，而对于许多只向制造商发放许可的专利权人来说，这可能是不可

能的，因为费用已包含在购买价格中。 
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第七十五条引入了专门关于药品的规定。两部门诚挚建议，第七十五条中与专利链
接制度以及药品注册申请有关的条款应单独成条，以避免与第七十五条（一）至（五）规
定的侵权例外情况相混淆。 

两部门赞赏在第七十五条的新的最后一款的规定中建立了将相关专利保护与药品注
册审批程序链接起来的程序。但至少，这些将相关专利与药品注册审批程序链接起来的新
规定应当：（1）规定就任何上市审批或即将采取的药品注册的申请向所记载专利的专利
权人提供充分的通知，以及（2）明确如果专利最终没有被确认为无效或者没有被认定为
被侵权，即使过了 9个月也不会被视为最终批准。因此，应在新规定的首段增加一句话：
“国务院应当在药品（化学药或生物药）上市审批申请后 5 日内通知专利权人和上市许可
申请人。如果专利权人或者利害关系人认为…”此外， 两部门建议时间期限应当延长并
且在新规定第二段最后一句中增加一个新的条款，以便将这句话修改为：“…当事人可以
自收到行政裁决之日起四十五日内向人民法院起诉，上市申请的审批应当在中国上市药品
专利信息登记平台上公布相关专利权的最终决定或裁定后进行。” 

（七）现行《专利法》第七十二条 

现行《专利法》第七十二条规定了对发明人或设计人权益“侵夺者”的制裁，在一
次审议稿和二次审议稿中似乎都被删除了。据两部门了解，全国人大常委会认为这个问题
在其他关于专利申请过程中的侵权和欺诈行为的法律以及关于商业秘密和商业保密信息的
法律中都有充分的规定。 

结论 

两部门非常感谢能有机会提交上述修改意见，并希望能有机会进行进一步的讨论。 

附件 

《专利法修正案（草案）》（二次审议稿）的非官方翻译，来自北京安杰律师事务
所并由美国律师协会知识产权法部和国际法部修订。 
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Joint Comments of the Section of Intellectual Property Law, and 
International Law Section of the American Bar Association on the Second 

Reading Draft of China’s Patent Law Amendments 

August 13, 2020 

The views stated in this submission are presented jointly on behalf 
of these Sections only. They have not been approved by the House 

of Delegates or the Board of Governors of the American Bar 
Association and therefore may not be construed as representing 

the policy of the American Bar Association. 

The Section of Intellectual Property Law (“SIPL”), and International Law Section
(“ILS”; together, the “Sections”) of the American Bar Association (“ABA”) respectfully submit 
these comments on the Second Reading Draft of China’s Patent Law Amendments (“Second 
Reading Draft”) issued for comment by the National People’s Congress Standing Committee 
(“Standing Committee”)1. 

These comments reflect the SIPL’s experience and expertise with respect to patent rights 
in the United States and in other countries. Since 1894, the SIPL has advanced the development 
and improvement of intellectual property laws and their fair and just administration. Through a 
collaborative process, the SIPL develops policy positions that reflect its large and diverse 
membership as well as the broader intellectual property community. 

The ILS is the ABA section dedicated to bringing together lawyers from around the globe 
to focus on international legal issues, promote the rule of law, and provide legal education, 
policy, publishing and practical assistance related to cross-border activity. Its members total over 
11,000, including private practitioners, in-house counsel, attorneys in governmental and inter-
government entities, and legal academics, and represent over 100 countries. The ILS’s 55 
substantive committees cover competition law and intellectual property law worldwide. 
Throughout its century-plus of existence, the ILS has provided input to debates relating to 
international legal policy.2

The Sections believe that most of the proposed revisions improve the current law or are 
unproblematic, and offer suggestions only on several provisions below. Unless otherwise noted, 
article numbers refer to the articles in the Second Reading Draft. 

1 http://www.npc.gov.cn/flcaw/userIndex.html?lid=ff80808172b5fee8017313b6232c2b55  These comments are 
based on an unofficial translation of the Second Reading Draft. The unofficial translation is appended for reference. 
2 ILS policy is available at https://www.americanbar.org/groups/international_law/policy/about/. With respect to IP 
and competition law and policy specifically, the ILS has provided input for decades to authorities around the world. 
Past submissions may be accessed at 
https://www.americanbar.org/groups/international_law/policy/blanket_authorities_initiatives. 
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I. Chapter 1: General Provisions 

a. Article 2. 

The Sections welcome the addition of the phrase “in whole or in part” in Article 2 to the 
definition of a design, so that a design covered by the Patent Law will now “mean, with respect 
to a product in whole or in part, new designs of the shape, pattern, or the combination thereof, or 
the combination of the color with shape and pattern,...” in contrast to the current practice in 
which a design under the Patent Law covers only whole products. This will allow protection for 
partial designs indicated by broken lines, which is important particularly for works such as 
graphical user interfaces that by their nature do not necessarily incorporate a specific device 
indicated by solid lines but work with a range of devices indicated by broken lines in the design. 
This amendment will enable China to join the Hague Agreement Concerning the International 
Registration of Designs (“Hague Agreement”). 

b. Article 6. 

Article 6 characterizes “service inventions” as inventions “made in carrying out tasks of a 
unit or made primarily by taking advantage of the material and technical means of the unit” and 
provides that the right to apply for patents for service inventions belongs to the unit. It provides 
that the inventor or designer holds the right to apply for a patent on a non-service invention.3

In comparison with Article 6 in the First Reading Draft, Article 6 in the Second Reading 
Draft strikes a balance among (1) a unit’s legal right to in-service inventions, (2) an inventor’s 
right to compensation for an in-service invention without government interference as to the form 
of the compensation, and (3) an inventor’s right to patent non-service inventions. The line 
between in-service invention and non-service invention is often ambiguous and the individual 
inventor’s awareness of intellectual property rights is often low. Therefore, the Sections 
respectfully recommend that further specific guidelines with examples be issued to guide 
employers and employees. 

c. Article 15 

Article 15 adds an encouragement to units granted patent rights to implement incentive 
and remuneration systems for inventors and designers in the units, listing several potential 
methods of remuneration without mandating any specific system. The Sections commend the 
voluntary nature of Article 15. 

3 While non-service inventions are those not “made in carrying out tasks of a unit or made primarily by taking 
advantage of the material and technical means of the unit,” it is possible that patent applications for such inventions 
may disclose the unit’s confidential information. The Sections suggest that the Standing Committee might consider 
adding a clause to the first sentence of the second paragraph of Article 6, so that it reads: “For any non-service 
invention, the right of patent application belongs to the inventor or designer, which right may be exercised only in 
accordance with law to protect the unit’s confidential information.” 
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In recent years, administrative authorities have issued for comment draft measures 
regarding inventor remuneration. The Sections suggest that clarification be added as to the role 
of any such measures in light of this new provision in Article 15. If regulations may be issued, 
steps should be taken to ensure consistency with the Patent Law. 

d. Article 20 

The Sections welcome the addition of a new second paragraph to Article 20, clarifying 
that “[a]busing patent rights and excluding or restricting competition that constitutes 
monopolization behavior shall be dealt with in accordance with the Anti-monopoly Law of the 
People’s Republic of China [“AML”].” Actions that constitute monopolization behavior should 
be governed by China’s comprehensive competition law, the AML, and it is therefore helpful to 
specify that such conduct will be analyzed under the AML rather than under the Patent Law. 

The Sections respectfully suggest that the paragraph would be improved by the addition 
of the words “in a manner that unreasonably” so that it reads: “Abusing patent rights in a manner 
that unreasonably excludes or restricts competition that and constitutes monopolization behavior 
shall be dealt with in accordance with the Anti-monopoly Law of the People’s Republic of 
China.” This revision will make it clear that the reasonableness and monopolization standards of 
the AML apply; not every exercise of patent rights that appears to restrict competition is 
necessarily a violation of the AML. With the exception of certain types of conduct, such as 
cartels, that are deemed violations of competition law regardless of impact, competition law 
generally views conduct under a reasonableness standard, requiring a case-by-case evaluation of 
the facts and the actual impact on competition of the challenged conduct. The suggested 
additional language to Article 20 will make it clear that this is the standard under the AML that 
will be applied to patent rights. 

In addition, consistent with the addition of the second paragraph, the Sections encourage 
the deletion of the second sentence of the first paragraph of Article 20: “Abuse of patents shall 
not be allowed to harm public interests or others’ lawful rights and interests or to exclude or 
restrict competition.” With the addition of the second paragraph to Article 20, this sentence 
becomes duplicative and even inconsistent with the new paragraph. The deletion of this sentence 
would also eliminate an apparent substantive inconsistency with the World Trade Organization’s 
Trade Related Aspects of Intellectual Property Agreement (TRIPS). The TRIPS agreement 
adopts a balanced approach, under which measures to prevent abuse of IP rights are allowed 
where the abuse unreasonably restrains trade,4 yet this sentence omits any balancing of the rights 
of technology users or the public with the rights of patent holders. 

4 WTO TRIPs Agreement Article 8(2) “Appropriate measures, provided that they are consistent with the provisions 
of this Agreement, may be needed to prevent the abuse of intellectual property rights by right holders or the resort to 
practices which unreasonably restrain trade or adversely affect the international transfer of technology.”
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II. Chapter 2: Conditions for Granting Patent Rights 

a. Article 24 

Article 24(1) provides that an invention does not lose its novelty if publicized within six 
months of a patent application “in time of national emergency or exceptional circumstances” and 
Article 24(3) provides a similar grace period for inventions “published for the first time at a … 
conference.” The Sections recommend that Article 24 also provide that regulations be 
promulgated to provide guidance as to what may be considered “exceptional circumstances” and 
a “conference.” 

III. Chapter 5: Duration, Termination and Invalidation of Patent Rights 

a. Article 42 

The Sections commend the extension in Article 42 of the term of a design patent from 10 
years to 15 years, which will enable China to join the Hague Agreement. 

Article 42 is amended to add that “the patent owner may request compensation for the 
unreasonable delay in granting the invention patent.” The Sections respectfully suggest that it 
may be more straightforward and simpler than “compensation” to implement an automatic 
extension of the patent term by the period of the unreasonable delay - that the CNIPA can 
determine from its examination records - up to a maximum period. 

Article 42 also adds a provision that the State Council may “extend the duration of 
invention patents of innovative pharmaceuticals.” The Sections respectfully suggest that this 
provision would be improved by the following revisions: 

The State Council may shall make a decision to extend the duration of invention 
patents of innovative pharmaceuticals which have been covering a new 
pharmaceutical product approved for marketing in China, its approved method of 
use, or a method of making the product, to make up the time used for drug clinical 
development and approval, and the extension period shall not exceed five years 
and the net effective duration of such innovative extensions for new 
pharmaceuticals products which have market launches shall not exceed fourteen 
years. 

In the event the term “innovative pharmaceuticals” is retained in the amendments to the Patent 
Law, the Sections suggest that a definition of “innovative pharmaceuticals” would be helpful. 
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IV. Chapter 6: Special License for the Exploitation of Patent (formerly Compulsory 
License) 

a. Article 48 

Article 48 could be interpreted as authorizing the imposition of compulsory licenses or 
open licensing. The Sections respectfully suggest that Article 48 be revised to clarify whether 
compulsory licensing or open licensing, or both, is contemplated. To the extent the intent is to 
authorize compulsory licensing, the Sections respectfully urge that the Standing Committee 
reconsider this question. If Article 48 is intended to authorize compulsory licensing, then it 
should be revised to include at minimum a standard for such imposition that complies with 
TRIPs. 

b. Article 49 

Article 49 addresses patents held by state-owned enterprises and public institutions. The 
Sections suggest that definitions be added as to what constitutes “state-owned enterprises” and 
“public institutions” for purposes of this article. 

c. Article 50 

Article 50 addresses declarations of willingness to license any party.5 The Sections 
suggest that, as an incentive to “open license” and a deterrent to efficient infringement (where it 
is less costly to infringe than to take a license), enhanced damages and penalties may be provided 
for unpaid use of open-licensed patents. 

Article 50 requires the patentee to provide “patent evaluation reports.” Article 66 in 
Chapter 7 (Protection of Patent Rights) also refers to such reports, provided by the Patent 
Administrative Department under the State Council. The Sections respectfully request guidance 
as to which entity must prepare such reports and what such reports must include. Protection 
should be provided for confidential information contained in such reports. 

V. Chapter 7: Protection of Patent Rights 

a. Article 66 

The Sections suggest that Article 66 clarify that any reports or proofs prepared by an 
alleged infringer be provided to the patentholder, subject to protection of confidential 
information. 

5 The Sections suggest that it may be helpful to insert the word “voluntarily” into the first two sentences of Article 
50, so that they read: “If the patentee voluntarily declares in writing … If the patentee voluntarily declares an open 
license ...” 
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b. Articles 68, 69 and 70 

The Sections commend the addition of an administrative authority route for patent 
enforcement. The addition brings Chinese law further into compliance with the TRIPS 
requirement of instituting “effective action against any act of infringement of intellectual 
property rights … including expeditious remedies to prevent infringements.”6 The Sections 
understand that this administrative process is an alternative to judicial proceedings, and may be 
particularly desirable in cases of passing off or counterfeiting of patents, which apparently 
constitute a substantial portion of patent disputes in China and may be particularly amenable to 
expeditious administrative adjudication. Articles 68 and 69(1)-(5) appear to address specifically 
counterfeiting or passing off of patents. 

The Sections suggest that it is unclear that administrative processes are as effective in 
resolving patent disputes involving issues other than counterfeiting or passing off. The new 
paragraph in Article 69 following Article 69(5) and Article 70 both refer to infringement disputes 
generally. In particular, Article 70 provides that the “Patent Administration Department under 
the State Council may handle patent infringement disputes that are of nationwide significance” 
and local administrative authorities for patent affairs may “handle patent infringement disputes in 
response to the requests of the patentee or interested parties.” The Sections respectfully urge that 
at the least Article 70 expressly provide that the Patent Administration Department under the 
State Council will take steps to ensure consistency among the administrative authority for patent 
affairs under the local people’s governments. 

c. First Reading Draft Article 71 

Article 71 of the First Reading Draft deals with Internet Service Providers (“ISPs”) and is 
omitted from the Second Reading Draft. The Sections believe that ISPs raise issues that need 
attention but recognize that the Patent Law may not be the appropriate law to address those 
issues. The Sections appreciate that the Supreme People’s Court has focused on some issues 
relating to ISPs, issuing draft guidance on them to the lower courts, and suggest that similar 
guidance to the administrative authorities may be helpful. 

d. Article 71 

Article 71 provides flexibility for the patentee in the method for calculating damages and 
the possibility of a multiple of fees, which the Sections commend. The Sections, however, wish 
to note some areas in which improvements may be made. 

6 WTO Trips Article 41(1). The administrative route would also likely be faster and less costly than litigation in 
court, which is consistent with WTO TRIPS Article 41(2) (“Procedures concerning the enforcement of intellectual 
property rights … shall not be unnecessarily complicated or costly, or entail unreasonable time-limits or 
unwarranted delay.”).



7 

Article 71 seems to have modified the priority in the determination of damages as set 
forth in Article 65 of the current Patent Law. The current Patent Law provides that actual loss is 
the first priority in damages determination, and when this is unfeasible, then unjust enrichment 
from infringement will be considered. Article 71 of the Second Reading Draft seems to amend 
current Article 65 to treat the two methods with equal priority. Article 71 is also inconsistent 
with the priority set forth in Article 19 of the Anti-Unfair Competition Law, which is consistent 
with the current Patent Law. 

Article 71 would likely cause confusion when the plaintiff and the defendant provide 
damages estimates based on these two different methods and the results differ significantly. 
Moreover, it is foreseeable that actual loss may be substantially larger than unjust enrichment 
under many circumstances, with the latter possibly being negative in the extreme case of the 
defendant’s inefficiency or mismanagement, or in the event of a price war.7

The Sections suggest the current priority be retained if unjust enrichment is retained as a 
remedy. In all events, the Sections respectfully suggest that the minimum statutory damages be 
restored,8 in the event that none of the methods are practical in the particular case yet some 
damages have clearly been inflicted.9 The Sections suggest that Article 71 be amended instead as 
follows: 

The amount of compensation for the damage caused by the infringement 
of the patent right shall be assessed on the basis of the losses suffered by the 
patentee. If there is insufficient reasonably accessible evidence to determine the 
losses, the amount may be assessed as the greater ofor the profits which the 
infringer has earned through the infringement. If it is difficult to determine the 
losses suffered by the patentee or the profits earned by the infringer, the amount 
may be assessed by reference to and the appropriate multiple royalties of that 
patent under contractual license. For willful patent infringement with serious 
circumstances, the amount of compensation shall be determined ranging from one 
to five times of the amount of compensation determined by the preceding 
methods. 

Where it there is difficult insufficient reasonably accessible evidence to 
determine the losses suffered by the patentee, the or any positive profits which the 
infringer has earned through the infringement and royalties, the people’s court 

7 In fact, unjust enrichment as a remedy was eliminated in the U.S. Patent Act of 1952; it is a supplemental remedy 
under the Uniform Trade Secrets Act (i.e. unjust enrichment available if not covered in the actual damages). There 
are, nonetheless, occasions in which the infringer’s unjust enrichment may be larger than actual loss incurred by the 
patentholder, such as when the patentholder is an academic institution. 
8 The Sections recognize that minimum statutory damages may facilitate frivolous infringement lawsuits by creating 
an incentive to settle such lawsuits by payment of the statutory minimum. 
9 While the current priority structure is preferable to that in Article 71, the standard of “difficult to determine” as a 
practical matter has resulted in the final alternative being the common remedy, so that the patentholder usually 
receives a multiple of royalties. However, applying the standard of a multiple of royalties assumes some standard 
fee, which may be unlikely for the many patentholders that only license their manufacturers, with the fee built into 
the purchase price. 
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may set an amount of compensation of no less than RMB 100,000 and no more 
than RMB 5,000,000 in light of factors such as the type of the patent right, the 
nature of the infringing act and the circumstances. 

In the event the proposed change in Article 71 is adopted, it should be clarified that the 
plaintiff has the priority to choose which method to use when a different method is proposed by 
the defendant. Such a framework would be more consistent with the goal of IP protection. 

e. Article 73 

Article 73 eliminates the deadlines that the current Patent Law places on the People’s 
Court, which the Sections recognize are unrealistic. However, the Sections suggest that some 
guidance as to reasonable time periods for actions would be helpful; perhaps the SPC would 
provide such guidance. 

f. Article 75 

The Sections suggest that Article 75(2) provides that infringement may arise from the use 
of confidential information of the patentee in the manufacture, use of methods or preparations for 
manufacture or use. Article 75(4) should specify that the use should be exclusively for the 
purpose of research and experimentation in order to be non-infringing. 

Article 75 introduces provisions relating specifically to pharmaceuticals. The Sections 
respectfully suggest that the portion of Article 75 associated with the linkage of patent and 
regulatory filings should appear in a separate article to avoid confusion with the exceptions to 
infringement provided by Article 75 (1)-(5). 

The Sections commend the provision in the new final paragraph of Article 75 for the 
creation of a process linking the enforcement of pertinent patents with the regulatory approval 

process. But, at the very least, these new provisions providing linkage of the pertinent patents 
with the regulatory submission process should (1) provide for adequate notice to the patentee of 
the listed patents of any application for market approval or imminent regulatory action, and (2) 
clarify that no final approval will be deemed to have been given even after 9 months, if the 
patents have not been finally determined to be invalid or have been found not to have been 
infringed. Therefore, a new first sentence should be added to these new provisions, along the 
lines: “The State Council shall notify patentee and market authorization holder within 5 days of 
an application for market approval of a drug (chemical or biological) in the market. If the 
patentee or interested party believes…” In addition, the Sections suggest that the time period be 
extended and a new clause be added to the last sentence of the second paragraph of the new 
provisions, so that the sentence reads: “…he/she may sue in the people’s court within fifteen 45 
days from the date of receiving the administrative ruling, and approval of the market application 
shall proceed only after a final decision or ruling on the relevant patent rights posted on the 
China Patent Information Registration Platform for Listed Drugs.” 
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g. Current Law Article 72 

Article 72 of the current Patent Law provides sanctions on “usurpers” against inventors 
and designers, and appears to have been deleted in both the First and Second Reading Drafts. 
The Sections understand that the Standing Committee believes that this issue is adequately 
addressed elsewhere in the laws dealing with infringement and fraud in the patent application 
process, and the laws on trade secrets and confidential business information. 

Conclusion 

The Sections appreciate the opportunity to share these comments and are available to 
discuss them. 

Appendix 

Unofficial translation of the Second Reading Draft, by Beijing Anjie Law Firm, revised by ABA 
Section of Intellectual Property Law and International Law Section 
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Current Patent Law
Patent Law Amendments (1st Reading 

Draft)
Patent Law Amendments (Draft) (Second 

Draft After Reviewing) (2020.06) 

Chapter 1: General Provisions Chapter 1: General Provisions Chapter 1: General Provisions

Article 2.  

For the purposes of this Law, invention-
creations mean inventions, utility models and 
designs. 

Inventions mean new technical solutions 
proposed for a product, a process or the 
improvement thereof. 

Utility models mean new technical solutions 
proposed for the shape and structure of a 
product, or the combination thereof, which are 
fit for practical use. 

Designs mean, with respect to a product, new 
designs of the shape, pattern, or the 
combination thereof, or the combination of the 
color with shape and pattern, which are rich in 
an aesthetic appeal and are fit for industrial 
application.

Article 2.  

For the purposes of this Law, invention-
creations mean inventions, utility models and 
designs. 

Inventions mean new technical solutions 
proposed for a product, a process or the 
improvement thereof. 

Utility models mean new technical solutions 
proposed for the shape and structure of a 
product, or the combination thereof, which are 
fit for practical use. 

Designs mean, with respect to a product, new 
designs of the shape, pattern, or the 
combination thereof, or the combination of the 
color with shape and pattern, which are rich in 
an aesthetic appeal and are fit for industrial 
application.

Article 2.  

For the purposes of this Law, invention-creations 
mean inventions, utility models and designs. 

Inventions mean new technical solutions proposed 
for a product, a process or the improvement 
thereof. 

Utility models mean new technical solutions 
proposed for the shape and structure of a product, 
or the combination thereof, which are fit for 
practical use. 

Designs mean, with respect to a product in whole 
or in part, new designs of the shape, pattern, or the 
combination thereof, or the combination of the 
color with shape and pattern, which are rich in an 
aesthetic appeal and are fit for industrial 
application.

Article 6.  

An invention made in carrying out tasks of a 
unit or made primarily by taking advantage of 
the material and technical means of the unit is 
a service invention. The right of patent 
application of a service invention belongs to 
the unit. After the patent is granted, the unit is 
the patentee.  

For any non-service invention, the right of 

Article 6.  

An invention made in carrying out tasks of a 
unit or made primarily by taking advantage of 
the material and technical means of the unit is a 
service invention. The right of patent 
application of a service invention belongs to the 
unit. After the patent is granted, the unit is the 
patentee. The unit is entitled to dispose the 
right of patent application and the patent right 
of a service invention in accordance with the 

Article 6.  

An invention made in carrying out tasks of a unit 
or made primarily by taking advantage of the 
material and technical means of the unit is a 
service invention. The right of patent application 
of a service invention belongs to the unit. After the 
patent is granted, the unit is the patentee. The unit 
may dispose the right of patent application and the 
patent right of a service invention in accordance 
with the law, and promote the implementation and 
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patent application belongs to the inventor or 
designer. After the application is approved, the 
inventor or designer shall be the patentee. 

For an invention made by taking advantage of 
the material and technical means of a unit, the 
right of patent application and the ownership of 
the patent shall be determined by agreement 
between the unit and the inventor or designer, 
if any.

law, and the property right incentive 
mechanism such as equity, option and dividend 
incentive policies may be implemented to allow 
the inventor or designer to reasonably share the 
proceeds of innovation and promote the 
implementation and application of the relevant 
invention.

For any non-service invention, the right of 
patent application belongs to the inventor or 
designer. After the application is approved, the 
inventor or designer shall be the patentee. 

For an invention made by taking advantage of 
the material and technical means of a unit, the 
right of patent application and the ownership of 
the patent shall be determined by agreement 
between the unit and the inventor or designer, if 
any. 

application of the relevant invention. 

For any non-service invention, the right of patent 
application belongs to the inventor or designer. 
After the application is approved, the inventor or 
designer shall be the patentee.  

For an invention made by taking advantage of the 
material and technical means of a unit, the right of 
patent application and the ownership of the patent 
shall be determined by agreement between the unit 
and the inventor or designer, if any.

Article 14  
Where any patent for invention owned by a 
state-owned enterprise or public institution is 
of great significance to the interests of the state 
or to the public interests, the relevant 
competent department of the State Council and 
the people's government of the province, 
autonomous region, or municipality directly 
under the Central Government may, upon 
approval of the State Council, decide to 
popularize and apply the patent within the 
approved scope, and allow designated entities 
to exploit the patent; and the exploiting entity 
shall, in accordance with the legal provisions 
of the state, pay royalties to the patentee.

(Moved to article 49) 

Article 16. 
The unit that is granted the patent right shall 
reward the inventor or designer of the service 

Article 16. 
The unit that is granted the patent right 

shall reward the inventor or designer of the 

Article 1615. 
The unit that is granted the patent right shall 
reward the inventor or designer of the service
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invention. After such patent is exploited, the 
inventor or designer shall be given a 
reasonable amount of remuneration according 
to the scope of application and the economic 
results.

service invention. After such patent is 
exploited, the inventor or designer shall be 
given a reasonable amount of remuneration 
according to the scope of application and the 
economic results.

invention. After such patent is exploited, the 
inventor or designer shall be given a reasonable 
amount of remuneration according to the scope of 
application and the economic results. 

The state encourages the unit that is granted the 
patent right to implement property rights incentive 
mechanism and adopt methods including equity, 
options, and dividends, etc. to enable inventors or 
designers to reasonably share the proceeds of 
innovation.

Article 20.  

The applying of a patent and exercising of 
patent rights shall abide by the principle of 
good faith.  Abuse of patents shall not be 
allowed to harm public interests and others’ 
lawful rights and interests or to exclude or 
restrict competition. 

Article 20.  

The applying of a patent and exercising of patent 
rights shall abide by the principle of good faith.  
Abuse of patents shall not be allowed to harm 
public interests or others’ lawful rights and 
interests or to exclude or restrict competition. 

Abusing of patent rights, and excluding or 
restricting competition that constitutes 
monopolization behavior shall be dealt with in 
accordance with the Anti-monopoly Law of the 
People's Republic of China.

Article 21.  

The Patent Administration Department Under 
the State Council and the Board of Patent 
Appeals shall, pursuant to the requirements of 
objectivity, impartiality, accuracy and 
timeliness, handle the relevant patent 
applications and appeals. 

The Patent Administration Department Under 
the State Council shall completely, accurately 
and timely announce the patent information 
and regularly publish patent gazettes. 

Article 21.  

The Patent Administration Department Under 
the State Council and the Board of Patent 
Appeals shall, pursuant to the requirements of 
objectivity, impartiality, accuracy and 
timeliness, handle the relevant patent 
applications and appeals. 

The Patent Administration Department Under 
the State Council shall completely, accurately 
and timely announce the patent information and 
regularly publish patent gazettes. 

Article 21.  

The Patent Administration Department Under the 
State Council and the Board of Patent Appeals 
shall, pursuant to the requirements of objectivity, 
impartiality, accuracy and timeliness, handle the 
relevant patent applications and appeals. 

The Patent Administration Department Under the 
State Council shall completely, accurately and 
timely announce the patent information and 
regularly publish patent gazettes. 

The Patent Administration Department Under the 
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Before an application for patent is published or 
announced, the functionaries and other relevant 
persons of the Patent Administration 
Department Under the State Council shall keep 
confidential the contents therein.

The Patent Administration Department Under 
the State Council shall strengthen the 
establishment of the public service system of 
patent information, regularly publish patent 
gazettes and completely, accurately and timely 
announce the patent information to provide the 
basic data of patent information and promote 
the patent information spreading and 
utilization. 

Before an application for patent is published or 
announced, the functionaries and other relevant 
persons of the Patent Administration 
Department Under the State Council shall keep 
confidential the contents therein. 

State Council shall strengthen the establishment of 
the public service system of patent information, 
regularly publish patent gazettes and completely, 
accurately and timely announce the patent 
information to provide the basic data of patent 
information and promote the patent information 
spreading and utilization. 

Before an application for patent is published or 
announced, the functionaries and other relevant 
persons of the Patent Administration Department 
Under the State Council shall keep confidential the 
contents therein. 

Chapter 2: Conditions for Granting 
Patent Rights 

Chapter 2: Conditions for Granting 
Patent Rights

Chapter 2: Conditions for Granting 
Patent Rights

Article 24. 

Within six months before the date of 
application, an invention for which an 
application is filed for a patent does not lose its 
novelty under any of the following 
circumstances: 
(1) It is exhibited for the first time at an 
international exhibition sponsored or 
recognized by the Chinese Government; 
(2) It is published for the first time at a 
specified academic or technological 
conference; and 
(3) Its contents are divulged by others without 
the consent of the applicant.

Article 24. 

Within six months before the date of 
application, an invention for which an 
application is filed for a patent does not lose its 
novelty under any of the following 
circumstances: 
(1) It is exhibited for the first time at an 
international exhibition sponsored or 
recognized by the Chinese Government; 
(2) It is published for the first time at a 
specified academic or technological 
conference; and 

(3) Its contents are divulged by others 
without the consent of the applicant.

Article 24. 

Within six months before the date of application, 
an invention for which an application is filed for a 
patent does not lose its novelty under any of the 
following circumstances: 
(1) It is publicized for the first time for public 
interest purposes in time of national emergency or 
exceptional circumstances; 
(2) It is exhibited for the first time at an 
international exhibition sponsored or recognized 
by the Chinese Government; 
(3) It is published for the first time at a specified 
academic or technological conference; and 
(4) Its contents are divulged by others without the 
consent of the applicant.

Article 25.  Article 25.  Article 25.  



Comparison of Patent Law Amendments (1st Reading and 2nd Reading)  

Translator’s Note: this is a courtesy translation provided by He Jing’s team.  Any questions or suggestions to improve the translation, please contact He Jing at 
hejing@anjielaw.com or hquintessence@gmail.com.
ABA Intellectual Property Law/International Law Sections note: Minor revisions to the translation were made in commenting on the draft amendments. 

For any of the following, no patent right shall 
be granted:  

(1) scientific discoveries;  
(2) rules and methods for mental activities;  
(3) methods for the diagnosis or for the 
treatment of diseases;  
(4) animal and plant varieties;  
(5) substances obtained by means of nuclear 
transformation; and 
(6) the design, which is used primarily for the 
identification of pattern, color or the 
combination of the two on printed flat works. 

For processes used in producing products 
referred to in items (4) of the preceding 
paragraph, a patent may be granted in 
accordance with the provisions of this Law.

For any of the following, no patent right shall 
be granted:  

(1) scientific discoveries;  
(2) rules and methods for mental activities;  
(3) methods for the diagnosis or for the 
treatment of diseases;  
(4) animal and plant varieties;  
(5) substances obtained by means of nuclear 
transformation; and nuclear transformation 
methods and substances obtained by means of 
nuclear transformation; and 
(6) the design, which is used primarily for the 
identification of pattern, color or the 
combination of the two on printed flat works. 

For processes used in producing products 
referred to in items (4) of the preceding 
paragraph, a patent may be granted in 
accordance with the provisions of this Law.

For any of the following, no patent right shall be 
granted:  

(1) scientific discoveries;  
(2) rules and methods for mental activities;  
(3) methods for the diagnosis or for the treatment 
of diseases;  
(4) animal and plant varieties;  
(5) substances obtained by means of nuclear 
transformation; and nuclear transformation 
methods and substances obtained by means of 
nuclear transformation; and 
(6) the design, which is used primarily for the 
identification of pattern, color or the combination 
of the two on printed flat works. 

For processes used in producing products referred 
to in items (4) of the preceding paragraph, a patent 
may be granted in accordance with the provisions 
of this Law.

Chapter 3：Application for Patents Chapter 3：Application for Patents Chapter 3：Application for Patents 

Article 29.  

Where, within twelve months from the date on 
which any applicant first file in a foreign 
country an application for patenting an 
invention or utility model, or within six months 
from the date on which any applicant first file 
in a foreign country an application for 
patenting a design, he or it files in China an 
application for patenting the same, he or it 
may, in accordance with any agreement 
concluded between the said foreign country 
and China, or in accordance with any 
international treaty to which both countries are 
a party, or on the basis of the principle of 
mutual recognition of the right to priority, 

Article 29.  

Where, within twelve months from the date on 
which any applicant first file in a foreign 
country an application for patenting an 
invention or utility model, or within six months 
from the date on which any applicant first file 
in a foreign country an application for patenting 
a design, he or it files in China an application 
for patenting the same, he or it may, in 
accordance with any agreement concluded 
between the said foreign country and China, or 
in accordance with any international treaty to 
which both countries are a party, or on the basis 
of the principle of mutual recognition of the 
right to priority, enjoy the right to priority. 

Article 29.  

Where, within twelve months from the date on 
which any applicant first file in a foreign country 
an application for patenting an invention or utility 
model, or within six months from the date on 
which any applicant first file in a foreign country 
an application for patenting a design, he or it files 
in China an application for patenting the same, he 
or it may, in accordance with any agreement 
concluded between the said foreign country and 
China, or in accordance with any international 
treaty to which both countries are a party, or on the 
basis of the principle of mutual recognition of the 
right to priority, enjoy the right to priority.  
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enjoy the right to priority.  

Where, within twelve months from the date on 
which any applicant first filed in China a patent 
application for an invention or utility model, he 
or it files with the Patent Administration 
Department Under the State Council a patent 
application for the same, he or it may enjoy the 
priority right.

Where, within twelve months from the date on 
which any applicant first filed in China a patent 
application for an invention or utility model, or 
within six months from the date on which any 
applicant first filed in China a patent 
application for an industrial design. he or it 
files with the Patent Administration 
Department Under the State Council a patent 
application for the same, he or it may enjoy the 
priority right. 

Where, within twelve months from the date on 
which any applicant first filed in China a patent 
application for an invention or utility model, or 
within six months from the date on which any 
applicant first filed in China a patent application 
for an industrial design. he or it files with the 
Patent Administration Department Under the State 
Council a patent application for the same, he or it 
may enjoy the priority right. 

Article 30.  

Any applicant who claims the priority right 
shall submit a written declaration when filing 
the application, and submit, within three 
months, a copy of the patent application 
document which was first filed; if the applicant 
fails to submit the written declaration or to 
meet the time limit for submitting the patent 
application document, the priority right claim 
shall be deemed as having not been made. 

Article 30. 

Any applicant who claims the priority right 
shall submit a written declaration when filing 
the application, and submit, within three 
months, within sixteen months from the date on 
which any applicant first filed a patent 
application for an invention or utility model, or 
within three months from the date on which any 
applicant first filed a patent application for an 
industrial design, a copy of the patent 
application document which was first filed; if 
the applicant fails to submit the written 
declaration or to meet the time limit for 
submitting the patent application document, the 
priority right claim shall be deemed as having 
not been made.

Article 30.  

Any applicant who claims the priority right of 
inventions and utility models shall submit a written 
declaration when filing the application, and 
submit, within sixteen months from the date on 
which any applicant first filed a patent application, 
a copy of the patent application document which 
was first filed. 

Any applicant who claims the priority right of 
design patent shall submit a written declaration 
when filing the application, and submit, within 
three months from the date on which any applicant 
first filed a patent application, a copy of the patent 
application document which was first filed., within 
three months, a copy of the patent application 
document which was first filed;  

If the applicant fails to submit the written 
declaration or to meet the time limit for submitting 
the patent application document, the priority right 
claim shall be deemed as having not been made.

Chapter 4 ： Examination and 
Approval of Patent Applications

Chapter 4 ： Examination and 
Approval of Patent Applications

Chapter 4：Examination and Approval 
of Patent Applications
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Article 41. 

The patent administration department under the 
State Council shall establish a patent review 
board. If a patent applicant is dissatisfied with 
the decision made by the Patent Administration 
Department under the State Council on 
rejecting of the application, he may, within 
three months from the date of receipt of the 
notification, file a request with the patent 
review board for review. After review, the 
Patent Review Board shall make a decision and 
notify the patent applicant of the same. 

If the patent applicant is dissatisfied with the 
review decision made by the patent review 
board, he may take legal action before the 
people's court within three months from the 
date of receipt of the notification.

Article 41. 

The patent administration department under the 
State Council shall establish a patent review 
board. If a patent applicant is dissatisfied with 
the decision made by the Patent Administration 
Department under the State Council on 
rejecting of the application, he may, within 
three months from the date of receipt of the 
notification, file a request with the patent 
review board for review. After review, the 
Patent Review Board shall make a decision and 
notify the patent applicant of the same. 

If the patent applicant is dissatisfied with the 
review decision made by the patent review 
board, he may take legal action before the 
people's court within three months from the 
date of receipt of the notification.

Article 41. 

The patent administration department under the 
State Council shall establish a patent review board. 
If a patent applicant is dissatisfied with the 
decision made by the Patent Review Board Patent 
Administration Department under the State 
Council on rejecting of the application, he may, 
within three months from the date of receipt of the 
notification, file a request with the patent review 
board for review. After review, the Patent Review 
Board Patent Administration Department under the 
State Council shall make a decision and notify the 
patent applicant of the same. 

If the patent applicant is dissatisfied with the 
review decision made by the patent review board 
Patent Administration Department under the State 
Council, he may take legal action before the 
people's court within three months from the date of 
receipt of the notification.

Chapter 5: Duration, Termination and 
Invalidation of Patent Rights 

Chapter 5: Duration, Termination and 
Invalidation of Patent Rights

Chapter 5: Duration, Termination and 
Invalidation of Patent Rights

Article 42.  

The duration of invention patent shall be 
twenty years, the duration of utility model 
patent or design patent shall be ten years, as of 
the date of application. 

Article 42.  

The duration of invention patent shall be 
twenty years, the duration of utility model 
patent or design patent shall be ten years, the 
duration of design patent shall be fifteen years, 
as of the date of application. 

The State Council may make a decision to 
extend the duration of invention patents of an 
innovative drug for which marketing approval 
is applied synchronously in China and abroad, 
to make up the time used for drug approval, and 

Article 42.  

The duration of invention patent shall be twenty 
years, the duration of utility model patent or design 
patent shall be ten years, the duration of design 
patent shall be fifteen years, as of the date of 
application. 

If an invention patent has been granted after four 
years from the filing date of the invention patent 
application and three years from the request for 
substantive examination, the patent owner may 
request compensation for the unreasonable delay in 
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the extension period shall not exceed five years 
and the net effective duration of such 
innovative pharmaceuticals which have market 
launches shall not exceed fourteen years. 

granting the invention patent, except for the 
unreasonable delay caused by the applicant. 

The State Council may make a decision to extend 
the duration of invention patents of innovative 
pharmaceuticals which have been approved for 
marketing in China, to make up the time used for 
drug approval, and the extension period shall not 
exceed five years and the net effective duration of 
such innovative pharmaceuticals which have 
market launches shall not exceed fourteen years.

Article 45.  

Beginning from the date the patent 
administration department under the State 
Council announces the grant of a patent right, 
if a unit or individual believes that such grant 
does not conform to the relevant provisions of 
this Law, it or he may request that the patent 
review board declare the said patent right 
invalid.

Article 45.  

Beginning from the date the patent 
administration department under the State 
Council announces the grant of a patent right, if 
a unit or individual believes that such grant 
does not conform to the relevant provisions of 
this Law, it or he may request that the patent 
review board declare the said patent right 
invalid.

Article 45.  

Beginning from the date the Patent Administration 
Department under the State Council announces the 
grant of a patent right, if a unit or individual 
believes that such grant does not conform to the 
relevant provisions of this Law, it or he may 
request that the patent review board Patent 
Administration Department under the State 
Council declare the said patent right invalid.
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Article 46.  

The patent review board shall examine the 
request for declaring a patent right invalid and 
make a decision in a timely manner and notify 
the requesting person and the patentee of its 
decision. The decision on declaring a patent 
right invalid shall be registered and announced 
by the patent administration department under 
the State Council. 

A person that is dissatisfied with the patent 
review board's decision on declaring a patent 
right invalid or its decision on affirming the 
patent right may take legal action before a 
people's court, within three months from the 
date of receipt of the notification. The people's 
court shall notify the opposite party in the 
invalidation procedure to participate in the 
litigation as a third party.

Article 46.  

The patent review board shall examine the 
request for declaring a patent right invalid and 
make a decision in a timely manner and notify 
the requesting person and the patentee of its 
decision. The decision on declaring a patent 
right invalid shall be registered and announced 
by the patent administration department under 
the State Council. 

A person that is dissatisfied with the patent 
review board's decision on declaring a patent 
right invalid or its decision on affirming the 
patent right may take legal action before a 
people's court, within three months from the 
date of receipt of the notification. The people's 
court shall notify the opposite party in the 
invalidation procedure to participate in the 
litigation as a third party.

Article 46.  

The patent review board Patent Administration 
Department under the State Council shall examine 
the request for declaring a patent right invalid and 
make a decision in a timely manner and notify the 
requesting person and the patentee of its decision. 
The decision on declaring a patent right invalid 
shall be registered and announced by the patent 
administration department under the State Council. 

A person that is dissatisfied with the patent review 
board Patent Administration Department under the 
State Council's decision on declaring a patent right 
invalid or its decision on affirming the patent right 
may take legal action before a people's court, 
within three months from the date of receipt of the 
notification. The people's court shall notify the 
opposite party in the invalidation procedure to 
participate in the litigation as a third party.

Chapter 6: Compulsory License for 
the Exploitation of Patent 

Chapter 6: Compulsory License 
Special License for the Exploitation of 
Patent 

Chapter 6: Compulsory License Special 
License for the Exploitation of Patent

Article 48.  

The Patent Administration Department Under 
the State Council and the administrative 
authority for patent affairs under the local 
people’s government shall, together with the 
relevant departments at the same level, take 
measures to strengthen the public service for 
patent and promote the implementation and 
application of patent.

Article 48.  

The Patent Administration Department Under the 
State Council and the administrative authority for 
patent affairs under the local people’s government 
shall, together with the relevant departments at the 
same level, take measures to strengthen the public 
service for patent and promote the implementation 
and application of patent.

Article 49. 

If an invention patent of a state-owned 
enterprise or public institution is of great 

Article 49. 

If an invention patent of a state-owned enterprise 
or public institution is of great significance to the 
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significance to the national interest or public 
interest, the relevant competent department of 
the State Council and the The people's 
government of a province, autonomous region 
or municipality directly under the central 
government may decide to promote the 
application within the scope of the approval 
upon approval by the State Council. Designated 
unit will be allowed to implement and shall 
make royalty payment to the patentee in 
accordance with national regulations.

national interest or public interest, the relevant 
competent department of the State Council and the 
The people's government of a province, 
autonomous region or municipality directly under 
the central government may decide to promote the 
application within the scope of the approval upon 
approval by the State Council. Designated unit will 
be allowed to implement and shall make royalty 
payment to the patentee in accordance with 
national regulations.

Article 50.  

If the patentee declares in writing to the Patent 
Administration Department Under the State 
Council that it is willing to license any party to 
implement its patent and specify the payment 
methods and standards of royalties, it shall be 
announced by the Patent Administration 
Department Under the State Council and 
execute “open license”. If the patentee declares 
an open license of utility models or design 
patents, he or it shall provide patent evaluation 
reports.   

In case where such declaration is withdrawn, it 
shall submit a written withdrawal declaration to 
the patent administration department for 
announcement.  The validity of such open 
license before the withdrawal shall not be 
affected.

Article 50.  

If the patentee declares in writing to the Patent 
Administration Department Under the State 
Council that it is willing to license any party to 
implement its patent and specify the payment 
methods and standards of royalties, it shall be 
announced by the Patent Administration 
Department Under the State Council and execute 
“open license”. If the patentee declares an open 
license of utility models or design patents, he or it 
shall provide patent evaluation reports.   

In case where such declaration is withdrawn, it 
shall submit a written withdrawal declaration to 
the patent administration department for 
announcement.  The validity of such open license 
before the withdrawal shall not be affected.
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Article 51.  

Any entity or person willing to implement the 
open licensed patent may obtain the open 
license by sending a written notice to the 
patentee and paying the standardized license 
fee according to the announcement.  

No exclusive or sole license shall be granted by 
the patentee for the same patent during the 
effective period of an open license.

Article 51.  

Any entity or person willing to implement the open 
licensed patent may obtain the open license by 
sending a written notice to the patentee and paying 
the standardized license fee according to the 
announcement.  

During the open license period, the patentee may 
also negotiate with the licensee for royalties and 
grant a general license, but may not grant an 
exclusive or exclusive license in respect of the 
patent.

Article 52.  

Parties who have disputes arising from the 
implementation of the open license may request 
the Patent Administration Department Under 
the State Council to mediate. 

Article 52.  

Parties who have disputes arising from the 
implementation of the open license may negotiate; 
if the are unwilling to negotiate or the negotiation 
fails, they may request the Patent Administration 
Department Under the State Council to mediate or 
file the suit in the people’s court.

Chapter 7: Protection of Patent Rights Chapter 7: Protection of Patent Rights Chapter 7: Protection of Patent Rights

Article 61.  

Where any infringement dispute relates to a 
patent for invention for a process for the 
manufacture of a new product, any entity or 
individual manufacturing the identical product 
shall furnish proof to show that the process 
used in the manufacture of its or his product is 
different from the patented process.  

Where the patent infringement relates to a 
patent for utility model or design, the people’s 
court or the administrative authority for patent 
affairs may ask the patentee or an interested 

Article 6166.  

Where any infringement dispute relates to a 
patent for invention for a process for the 
manufacture of a new product, any entity or 
individual manufacturing the identical product 
shall furnish proof to show that the process 
used in the manufacture of its or his product is 
different from the patented process.  

Where the patent infringement relates to a 
patent for utility model or design, the people’s 
court or the administrative authority for patent 
affairs may ask the patentee or an interested 
party to furnish an evaluation report of patent 

Article 6166.  

Where any infringement dispute relates to a patent 
for invention for a process for the manufacture of a 
new product, any entity or individual 
manufacturing the identical product shall furnish 
proof to show that the process used in the 
manufacture of its or his product is different from 
the patented process.  

Where the patent infringement relates to a patent 
for utility model or design, the people’s court or 
the administrative authority for patent affairs may 
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party to furnish an evaluation report of patent 
right which is made by the Patent 
Administration Department Under the State 
Council after conducting a search, analysis and 
evaluation for the related utility model or 
design, and which is the evidence to judge or 
handle patent infringement disputes.

right which is made by the Patent 
Administration Department Under the State 
Council after conducting a search, analysis and 
evaluation for the related utility model or 
design, and which is the evidence to judge or 
handle patent infringement disputes. Both 
parties may provide the evaluation reports on 
their own initiatives.

ask the patentee or an interested party to furnish an 
evaluation report of patent right which is made by 
the Patent Administration Department Under the 
State Council after conducting a search, analysis 
and evaluation for the related utility model or 
design, and which is the evidence to judge or 
handle patent infringement disputes. The patentee, 
interested party or alleged infringer may also issue 
a patent evaluation report on its own initiative.

Article 63.  

Where any person passes off the patent, he 
shall, in addition to bearing his civil liability 
according to law, be ordered by the 
administrative authority for patent affairs to 
amend his act, and the order shall be 
announced. His illegal earnings shall be 
confiscated and, in addition, he may be 
imposed a fine of not more than four times his 
illegal earnings and, if there is no illegal 
earnings, a fine no more than RMB 200,000. 
Where the infringement constitutes a crime, he 
shall be prosecuted for his criminal liability.

Article 6368.  

Where any person passes off the patent, he 
shall, in addition to bearing his civil liability 
according to law, be ordered by the 
administrative authority for patent affairs 
administrative authority for patent enforcement 
to amend his act, and the order shall be 
announced. His illegal earnings shall be 
confiscated and, in addition, he may be 
imposed a fine of not more than four five times 
his illegal earnings and, if there is no illegal 
earnings or the illegal earnings calculated less 
than RMB 50,000, a fine no more than RMB 
200,000 250,000. Where the infringement 
constitutes a crime, he shall be prosecuted for 
his criminal liability.

Article 6368.  

Where any person passes off the patent, he shall, in 
addition to bearing his civil liability according to 
law, be ordered by the administrative authority for 
patent affairs administrative authority for patent 
enforcement to amend his act, and the order shall 
be announced. His illegal earnings shall be 
confiscated and, in addition, he may be imposed a 
fine of not more than four five times his illegal 
earnings and, if there is no illegal earnings or the 
illegal earnings calculated less than RMB 50,000, 
a fine no more than RMB 200,000 250,000. Where 
the infringement constitutes a crime, he shall be 
prosecuted for his criminal liability.

Article 64.  

When investigating and prosecuting the alleged 
act of passing off the patent, the administrative 
authority for patent affairs may, based on the 
evidence obtained, inquire the parties involved, 
and investigate the facts relevant to the alleged 
illegal act; carry out an on-the-spot inspection 
of the site where the party’s alleged illegal act 
took place; inspect and duplicate the contracts, 
invoices, account books and other relevant 
materials related to the alleged illegal act; and 

Article 6469.  

When handling, investigating and disposing the 
alleged act of patent right infringement and
counterfeiting/passing off of the patent, the 
administrative authority for patent affairs and 
the administrative authority for patent 
enforcement may, based on the evidence 
obtained, inquire the parties involved, and 
investigate the facts relevant to the alleged 
illegal act; carry out an on-the-spot inspection 
of the site where the party’s alleged illegal act 

Article 6469.  

The department in charge of patent enforcement 
shall have the right to take the following measures 
when investigating and prosecuting suspected 
counterfeiting/passing off of patents based on the 
evidence already obtained:  

(1) based on the evidence obtained, inquire the 
parties involved, and investigate the facts relevant 
to the alleged illegal act;  
(2) carry out an on-the-spot inspection of the site 
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examine the products related to the illegal act 
and seal up or seize the products that are 
proved by evidences to pass off a patent.  

The parties shall assist and cooperate with the 
administrative authority for patent affairs in 
exercising the functions and authorities 
prescribed in the preceding paragraph in 
accordance with law, and may not refuse or 
impede them.

took place; inspect and duplicate the contracts, 
invoices, account books and other relevant 
materials related to the alleged illegal act; and 
examine the products related to the illegal act 
and seal up or seize the products that are 
proved by evidences to pass off a patent.  

The parties shall assist and cooperate with the 
administrative authority for patent affairs and 
the administrative authority for patent 
enforcement in exercising the functions and 
authorities prescribed in the preceding 
paragraph in accordance with law, and may not 
refuse or impede them.

where the party’s alleged illegal act took place;  
(3) inspect and duplicate the contracts, invoices, 
account books and other relevant materials related 
to the alleged illegal act;  
(4) examine the products related to the illegal act, 
and;  
(5) seal up or seize the products that are proved by 
evidences to pass off a patent.  

When handling patent infringement disputes at the 
request of patent owners or interested parties, the 
administrative department of patents may take the 
measures listed in items (1), (2), and (4) of the 
preceding paragraph. 

The parties shall assist and cooperate with the 
administrative authority for patent affairs and the 
administrative authority for patent enforcement in 
exercising the functions and authorities prescribed 
in the preceding two paragraphs in accordance 
with law, and may not refuse or impede them.

Article 70. 

The Patent Administration Department Under 
the State Council may handle patent 
infringement disputes that are of nationwide 
significance in response to the request of the 
patentee or interested party. 

The administrative authority for patent affairs 
under the local people’s government may 
handle patent infringement disputes in response 
to the requests of patentee or interested parties, 
and the administrative authority may  
consolidate those cases that relate to the same 

Article 70. 

The Patent Administration Department Under the 
State Council may handle patent infringement 
disputes that are of nationwide significance in 
response to the request of the patentee or interested 
party. 

The administrative authority for patent affairs 
under the local people’s government may handle 
patent infringement disputes in response to the 
requests of the patentee or interested parties, and 
the administrative authority may consolidate those 
cases that relate to the same patent and relate to the 
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patent and relate to the infringement act that 
occur within its geographic jurisdiction; the 
cases that involve the infringement of the same 
patent occurring in cross-jurisdictions may be 
requested for handling by the authority for 
patent affairs within the upper level people’s 
government  .

infringement act that occur within its geographic 
jurisdiction; the cases that involve the infringement 
of the same patent occurring in cross-jurisdictions 
may be requested for handling by the authority for 
patent affairs within the upper level people’s 
government  .

Article 71. 

The patentee or interested party may request 
the Internet service provider to adopt necessary 
measures such as deleting, blocking or 
disconnecting the webpage of the infringement 
products based on effective verdict, ruling and 
mediation agreement made by the people’s 
court or administrative decision for stopping 
the infringing act made by the administrative 
authority for patent affairs. The Internet service 
provider will be subject to joint liabilities with 
the Internet user for the escalated portion of the 
damages if it fails to comply with the aforesaid 
request within reasonable time. 

After the administrative authority for patent 
enforcement issue a decision to rectify against 
passing off patent, the authority may notify the 
Internet service provider to adopt necessary 
measures such as deleting, blocking or 
disconnecting the webpage of the infringement 
products. The Internet service provider shall 
comply with the aforesaid request within 
reasonable time.

(DELETED)

Article 65. 

The amount of compensation for the damage 
caused by the infringement of the patent right 
shall be assessed on the basis of the losses 
suffered by the patentee. If it is difficult to 

Article 6872. 

The amount of compensation for the damage 
caused by the infringement of the patent right 
shall be assessed on the basis of the losses 
suffered by the patentee. If it is difficult to 

Article 6871. 

The amount of compensation for the damage 
caused by the infringement of the patent right shall 
be assessed on the basis of the losses suffered by 
the patentee, or If it is difficult to determine the 
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determine the losses, the amount may be 
assessed on the basis of the profits which the 
infringer has earned through the infringement. 
If it is difficult to determine the losses suffered 
by the patentee or the profits earned by the 
infringer, the amount may be assessed by 
reference to the appropriate multiple royalties 
of that patent under contractual license. The 
amount of compensation shall further include a 
reasonable expense the patentee has incurred in 
order to stop the infringing act. 

The amount of compensation shall further 
include a reasonable expense the patentee has 
incurred in order to stop the infringing act.  

Where it is difficult to determine the losses 
suffered by the patentee, the profits which the 
infringer has earned through the infringement 
and royalties, the people’s court may set an 
amount of compensation of no less than RMB 
10,000 and no more than RMB 1,000,000 in 
light of factors such as the type of the patent 
right, the nature of the infringing act and the 
circumstances.

determine the losses, the amount may be 
assessed on the basis of the profits which the 
infringer has earned through the infringement. 
If it is difficult to determine the losses suffered 
by the patentee or the profits earned by the 
infringer, the amount may be assessed by 
reference to the appropriate multiple royalties 
of that patent under contractual license. The 
amount of compensation shall further include a 
reasonable expense the patentee has incurred in 
order to stop the infringing act. For willful 
patent infringement with serious circumstances, 
the amount of compensation shall be 
determined ranging from one to five times of 
the amount of compensation determined by the 
preceding methods. 

Where it is difficult to determine the losses 
suffered by the patentee, the profits which the 
infringer has earned through the infringement 
and royalties, the people’s court may set an 
amount of compensation of no less than RMB 
10,000 and no more than RMB 1,000,000 no 
less than RMB 100,000 and no more than RMB 
5,000,000 in light of factors such as the type of 
the patent right, the nature of the infringing act 
and the circumstances. 

The amount of compensation shall further 
include the reasonable expense that the patentee 
has incurred in order to stop the infringing act. 

In order to determine the amount for 
compensation, under the circumstances in 
which the right holder has endeavored to 
present evidence, and the related account books 
or materials are mainly in control by the 
accused infringer, the people’s court may order 

losses, the amount may be assessed on the basis of 
the profits which the infringer has earned through 
the infringement. If it is difficult to determine the 
losses suffered by the patentee or the profits earned 
by the infringer, the amount may be assessed by 
reference to the appropriate multiple royalties of 
that patent under contractual license. The amount 
of compensation shall further include a reasonable 
expense the patentee has incurred in order to stop 
the infringing act. For willful patent infringement 
with serious circumstances, the amount of 
compensation shall be determined ranging from 
one to five times of the amount of compensation 
determined by the preceding methods. 

Where it is difficult to determine the losses 
suffered by the patentee, the profits which the 
infringer has earned through the infringement and 
royalties, the people’s court may set an amount of 
compensation of no less than RMB 10,000 and no 
more than RMB 1,000,000 no more than RMB 
5,000,000 in light of factors such as the type of the 
patent right, the nature of the infringing act and the 
circumstances. 

The amount of compensation shall further include 
the reasonable expense that the patentee has 
incurred in order to stop the infringing act. 

In order to determine the amount for 
compensation, under the circumstances in which 
the right holder has endeavored to present 
evidence, and the related account books or 
materials are mainly in control by the accused 
infringer, the people’s court may order the accused 
infringer to provide account books and materials 
relating to the infringing conduct; if the accused 
infringer does not provide or provides false 
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the accused infringer to provide account books 
and materials relating to the infringing conduct; 
if the accused infringer does not provide or 
provides false account books or materials, the 
people’s court may refer to the right holder’s 
claims and evidence to rule on the amount of 
compensation.

account books or materials, the people’s court may 
refer to the right holder’s claims and evidence to 
rule on the amount of compensation.

Article 66. 

If the patentee or interested party has evidence 
to prove that others are conducting or are to 
conduct any patent infringement, and such act, 
unless being prevented in a timely manner, will 
cause irreparable harm to their lawful rights 
and interests, the patentee or interested party 
may file an application with the people’s court 
for ordering to have such act ceased before the 
litigation. 

When filing such an application, the applicant 
shall provide guarantee. In the event of failure 
to provide guarantee, the application may be 
denied. 

The people’s court shall make a ruling within 
48 hours from receipt of the application. If an 
extension is needed due to special 
circumstances, a 48-hour extension may be 
allowed. If a ruling is made to order to have the 
relevant act ceased, it shall be enforced 
immediately. The party dissatisfied with the 
ruling may apply once for review, and the 
enforcement shall not be suspended during the 
period of review. 

If the applicant fails to file an action within 15 
days after the people’s court takes the said 
measures to cease the relevant act, the people's 

Article 73. 

If the patentee or interested party has evidence 
to prove that others are conducting or are to 
conduct any patent infringement, and such act, 
unless being prevented in a timely manner, will 
cause irreparable harm to their lawful rights 
and interests, the patentee or interested party 
may file an application with the people’s court 
for ordering to have such act ceased before the 
litigation. 

When filing such an application, the applicant 
shall provide guarantee. In the event of failure 
to provide guarantee, the application may be 
denied. 

The people’s court shall make a ruling within 
48 hours from receipt of the application. If an 
extension is needed due to special 
circumstances, a 48-hour extension may be 
allowed. If a ruling is made to order to have the 
relevant act ceased, it shall be enforced 
immediately. The party dissatisfied with the 
ruling may apply once for review, and the 
enforcement shall not be suspended during the 
period of review. 

If the applicant fails to file an action within 15 
days after the people’s court takes the said 
measures to cease the relevant act, the people's 

Article 72. 

If the patentee or interested party has evidence to 
prove that others are conducting or are to conduct 
any patent infringement, and such act, unless being 
prevented in a timely manner, will cause 
irreparable harm to their lawful rights and 
interests, the patentee or interested party may file 
an application with the people’s court in 
accordance with relevant laws for ordering to have 
such act ceased before the litigation. 

When filing such an application, the applicant shall 
provide guarantee. In the event of failure to 
provide guarantee, the application may be denied. 

The people’s court shall make a ruling within 48 
hours from receipt of the application. If an 
extension is needed due to special circumstances, a 
48-hour extension may be allowed. If a ruling is 
made to order to have the relevant act ceased, it 
shall be enforced immediately. The party 
dissatisfied with the ruling may apply once for 
review, and the enforcement shall not be 
suspended during the period of review. 

If the applicant fails to file an action within 15 
days after the people’s court takes the said 
measures to cease the relevant act, the people's 
court shall lift such measures. 
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court shall lift such measures. 

If the application is erroneous, the applicant 
shall compensate the losses suffered by the 
respondent for ceasing the relevant act.

court shall lift such measures. 

If the application is erroneous, the applicant 
shall compensate the losses suffered by the 
respondent for ceasing the relevant act.

If the application is erroneous, the applicant shall 
compensate the losses suffered by the respondent 
for ceasing the relevant act.

Article 67. 

To prevent a patent infringement act, when 
evidence might be lost or might not be 
acquired thereafter, the patentee or interested 
party may file an application with the people’s 
court for evidence preservation. 

If the people’s court takes preservation 
measures, the applicant may be ordered to 
provide guarantee. The application shall be 
rejected if the applicant fails to provide the 
guarantee. 

The people’s court shall make a ruling within 
48 hours from its acceptance of the application. 
If it rules to take preservation measures, such a 
ruling shall be enforced immediately. 

If the applicant does not file an action within 
15 days after the people’s court takes 
preservation measures, the people’s court may 
lift such measures.

Article 743. 

To prevent a patent infringement act, when 
evidence might be lost or might not be acquired 
thereafter, the patentee or interested party may 
file an application with the people’s court for 
evidence preservation in accordance with the 
law. 

If the people’s court takes preservation 
measures, the applicant may be ordered to 
provide guarantee. The application shall be 
rejected if the applicant fails to provide the 
guarantee. 

The people’s court shall make a ruling within 
48 hours from its acceptance of the application. 
If it rules to take preservation measures, such a 
ruling shall be enforced immediately. 

If the applicant does not file an action within 15 
days after the people’s court takes preservation 
measures, the people’s court may lift such 
measures.

Article 743. 

To prevent a patent infringement act, when 
evidence might be lost or might not be acquired 
thereafter, the patentee or interested party may file 
an application with the people’s court for evidence 
preservation in accordance with the law. 

If the people’s court takes preservation measures, 
the applicant may be ordered to provide guarantee. 
The application shall be rejected if the applicant 
fails to provide the guarantee. 

The people’s court shall make a ruling within 48 
hours from its acceptance of the application. If it 
rules to take preservation measures, such a ruling 
shall be enforced immediately. 

If the applicant does not file an action within 15 
days after the people’s court takes preservation 
measures, the people’s court may lift such 
measures.

Article 68. 

The period of limitation of action for patent 
right infringement shall be two years, 
commencing from the date when the patentee 
or interested party knows or should know the 
infringement act. 

If an appropriate royalty is not paid for using 

Article 75. 

The period of limitation of action for patent 
right infringement shall be two years three 
years, commencing from the date when the 
patentee or interested party knows or should 
know the infringement act. 

If an appropriate royalty is not paid for using an 

Article 754. 

The period of limitation of action for patent right 
infringement shall be two years three years, 
commencing from the date when the patentee or 
interested party knows or should know the 
infringement act and the infringer. 

If an appropriate royalty is not paid for using an 
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an invention after the invention patent 
application is publicized and before the patent 
right is granted, the time limit for action filed 
by the patentee claiming the payment of 
royalties shall be two years, commencing from 
the date when the patentee knows or should 
know the use of that patent by others. 
However, the period of limitation of action 
shall commence from the date when the patent 
right is granted if the patentee has already 
known or should know the use before patent 
right is granted.

invention after the invention patent application 
is publicized and before the patent right is 
granted, the time limit for action filed by the 
patentee claiming the payment of royalties shall 
be two years three years, commencing from the 
date when the patentee knows or should know 
the use of that patent by others. However, the 
period of limitation of action shall commence 
from the date when the patent right is granted if 
the patentee has already known or should know 
the use before patent right is granted.

invention after the invention patent application is 
publicized and before the patent right is granted, 
the time limit for action filed by the patentee 
claiming the payment of royalties shall be two 
years three years, commencing from the date when 
the patentee knows or should know the use of that 
patent by others. However, the period of limitation 
of action shall commence from the date when the 
patent right is granted if the patentee has already 
known or should know the use before patent right 
is granted.

Article 69.  

The following shall not be deemed to be patent 
right infringement: 

(1) After a patented product or a product 
directly obtained by using the patented method 
is sold by the patentee or sold by any unit or 
individual with the permission of the patentee, 
any other person uses, offers to sell, sells or 
imports that product; 

(2) Before the date of patent application, any 
other person has already manufactured 
identical products, used identical method or 
has made necessary preparations for the 
manufacture or use and continues to 
manufacture the products or use the method 
within the original scope; 

(3) With respect to any foreign means of 
transportation that temporarily passes through 
the territory, territorial waters, or territorial 
airspace of China, the relevant patent is used in 
the devices and installations for its own needs, 
in accordance with the agreement concluded 

Article 6976.  

The following shall not be deemed to be patent 
right infringement: 

(1) After a patented product or a product 
directly obtained by using the patented method 
is sold by the patentee or sold by any unit or 
individual with the permission of the patentee, 
any other person uses, offers to sell, sells or 
imports that product; 

(2) Before the date of patent application, any 
other person has already manufactured identical 
products, used identical method or has made 
necessary preparations for the manufacture or 
use and continues to manufacture the products 
or use the method within the original scope; 

(3) With respect to any foreign means of 
transportation that temporarily passes through 
the territory, territorial waters, or territorial 
airspace of China, the relevant patent is used in 
the devices and installations for its own needs, 
in accordance with the agreement concluded 
between the country it belong to and China, or 

Article 6975.  

The following shall not be deemed to be patent 
right infringement: 

(1) After a patented product or a product directly 
obtained by using the patented method is sold by 
the patentee or sold by any unit or individual with 
the permission of the patentee, any other person 
uses, offers to sell, sells or imports that product; 

(2) Before the date of patent application, any other 
person has already manufactured identical 
products, used identical method or has made 
necessary preparations for the manufacture or use 
and continues to manufacture the products or use 
the method within the original scope; 

(3) With respect to any foreign means of 
transportation that temporarily passes through the 
territory, territorial waters, or territorial airspace of 
China, the relevant patent is used in the devices 
and installations for its own needs, in accordance 
with the agreement concluded between the country 
it belong to and China, or in accordance with any 
international treaty to which both countries have 
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between the country it belong to and China, or 
in accordance with any international treaty to 
which both countries have acceded, or on the 
principle of mutual benefit; 

(4) Any person uses the relevant patent 
specially for the purpose of scientific research 
and experimentation; and 

(5) [a] Any person who, for the purpose of 
providing information required for 
administrative examination and approval, 
produces, uses, or imports patented drugs or 
patented medical apparatus and instruments, or 
[b] any person who produces or imports 
patented drugs or patented medical apparatus 
and instruments especially for that person.

in accordance with any international treaty to 
which both countries have acceded, or on the 
principle of mutual benefit; 

(4) Any person uses the relevant patent 
specially for the purpose of scientific research 
and experimentation; and 

(5) [a] Any person who, for the purpose of 
providing information required for 
administrative examination and approval, 
produces, uses, or imports patented drugs or 
patented medical apparatus and instruments, or 
[b] any person who produces or imports 
patented drugs or patented medical apparatus 
and instruments especially for that person.

acceded, or on the principle of mutual benefit; 

(4) Any person uses the relevant patent specially 
for the purpose of scientific research and 
experimentation; and 

(5) [a] Any person who, for the purpose of 
providing information required for administrative 
examination and approval, produces, uses, or 
imports patented drugs or patented medical 
apparatus and instruments, or [b] any person who 
produces or imports patented drugs or patented 
medical apparatus and instruments especially for 
that person. 

If the patentee or interested party believes that the 
relevant technical solutions of a drug in market 
approval application fall within the scope of 
protection of the relevant patent rights posted on 
the China Patent Information Registration Platform 
for Listed Drugs, the patentee or interested party 
may file a lawsuit with the people's court or apply 
for an administrative ruling with the patent 
administrative department of the State Council 
within 30 days from the date the drug 
administration department of the State Council 
announces the application for market approval. If 
the patentee or interested party fails to file a 
lawsuit or request for an administrative ruling, the 
applicant for market approval of the drug may 
request the People's Court or the patent 
administrative department under the State Council 
to confirm that the relevant technical solution of 
the drug in the market approval application does 
not fall within the scope of protection of the 
relevant patent rights listed in China Patent 
Information Registration Platform for Listed Drugs 
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Where the People's Court or the patent 
administrative department under the State Council 
makes an effective decision or administrative 
ruling within nine months from the date on which 
the request of the patentee or interested party is 
accepted, with respect to the application for market 
approval of the chemical drug that has passed the 
technical review, the Drug Administration under 
the State Council may make a decision on market 
approval, based on the decision of the people's 
court or the administrative ruling of the patent 
administrative department under the State Council. 
If the party concerned is not satisfied with the 
administrative ruling of the patent administrative 
department under the State Council, he/she may 
sue in the people's court within fifteen days from 
the date of receiving the administrative ruling. 

The Drug Administration under the State Council 
shall work with the patent administration 
department under the State Council jointly to 
formulate specific linkage measures for drug 
market approval and resolution of patent disputes 
at the stage of market approval applications, and 
shall implement such measures after being 
approved by the State Council.

Article 72. 

Where any person usurps the right of an 
inventor or designer to apply for a patent for a 
non-service invention, or usurps any other right 
or interest of an inventor or designer as 
prescribed in this Law, he shall be subject to an 
administrative sanction by the entity for which 
he works or by the competent authority at the 
higher level.

(DELETED) 

Article 73.  Article 739.  Article 738.  



Comparison of Patent Law Amendments (1st Reading and 2nd Reading)  

Translator’s Note: this is a courtesy translation provided by He Jing’s team.  Any questions or suggestions to improve the translation, please contact He Jing at 
hejing@anjielaw.com or hquintessence@gmail.com.
ABA Intellectual Property Law/International Law Sections note: Minor revisions to the translation were made in commenting on the draft amendments. 

The administration department for patent-
related work shall not be involved in 
recommending patented products to the public 
or engage in any other similar business 
activities. 

If the administration department for patent-
related work violates the provisions of the 
preceding paragraph, its immediate superior or 
the supervisory authority shall order it to 
rectify, and confiscate its unlawful gains, if 
any; if the circumstances are serious, the 
principal leading person directly in charge and 
the other persons directly responsible shall be 
given administrative sanctions in accordance 
with law.

The administration department for patent-
related work shall not be involved in 
recommending patented products to the public 
or engage in any other similar business 
activities. 

If the administration department for patent-
related work violates the provisions of the 
preceding paragraph, its immediate superior or 
the supervisory authority shall order it to 
rectify, and confiscate its unlawful gains, if 
any; if the circumstances are serious, the 
principal leading person directly in charge and 
the other persons directly responsible shall be 
given administrative sanctions in accordance 
with law.

The administration department for patent-related 
work shall not be involved in recommending 
patented products to the public or engage in any 
other similar business activities. 

If the administration department for patent-related 
work violates the provisions of the preceding 
paragraph, its immediate superior or the 
supervisory authority shall order it to rectify, and 
confiscate its unlawful gains, if any; if the 
circumstances are serious, the principal leading 
person directly in charge and the other persons 
directly responsible shall be given administrative 
sanctions in accordance with law.

Article 74.  

Where a staff member of the government 
department engaged in administration of 
patent-related work or of a relevant department 
neglects his duty, abuses his power, or 
commits irregularities for personal gain, which 
constitutes a crime, he shall be pursued for 
criminal responsibility in accordance with law. 
If the case is not serious enough to constitute a 
crime, he shall be given an administrative 
sanction in accordance with law.

Article 7480.  

Where a staff member of the government 
department engaged in administration of 
patent-related work or of a relevant department 
neglects his duty, abuses his power, or commits 
irregularities for personal gain, which 
constitutes a crime, he shall be pursued for 
criminal responsibility in accordance with law. 
If the case is not serious enough to constitute a 
crime, he shall be given an administrative
sanction in accordance with law.

Article 749.  

Where a staff member of the government 
department engaged in administration of patent-
related work or of a relevant department neglects 
his duty, abuses his power, or commits 
irregularities for personal gain, which constitutes a 
crime, he shall be pursued for criminal 
responsibility in accordance with law. If the case is 
not serious enough to constitute a crime, he shall 
be given an administrative sanction in accordance 
with law.

 Translated by Beijing Anjie Law Firm 
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